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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

          
In re:  §  
  §  
VITRO ASSET CORP., et al.,  § Case No. 11-32600-hdh-11 
  §  
 Alleged Debtors.1  § Jointly Administered 
           
   § Chapter 11 
   § 
In re: Vitro America, LLC  § Case No. 11-32602-hdh-11 
In re: Super Sky Products, Inc.  § Case No. 11-32604-hdh-11 
In re: Super Sky International, Inc.  § Case No. 11-32605-hdh-11 
In re: VVP Finance Corporation  § Case No. 11-32611-hdh-11 
   § 
 Debtors.2  § (Jointly Administered Under 
   § Case No. 11-32600-hdh-11) 
           
 

 
 
 
 
 
 

                                                 
1 The Alleged Debtors are:  Vitro Asset Corp. (f/k/a American Asset Holdings Corp.), Troper Services, 

Inc., VVP Holdings, LLC, Amsilco Holdings, Inc., B.B.O. Holdings, Inc., Binswanger Glass Company (f/k/a Troper 
Inc.), Crisa Corporation, V-MX Holdings, LLC (f/k/a Crisa Holdings Corp.). 

2 The Debtors are:  Vitro America, LLC (Case No. 10-47473), Super Sky Products, Inc. (Case No. 10-
47475), Super Sky International, Inc. (Case No. 10-47476), and VVP Finance Corporation (Case No. 10-47482). 
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THE COMMITTEE’S OBJECTION TO DEBTORS’ MOTION FOR ENTRY OF AN 
ORDER: (A) APPROVING BIDDING PROCEDURES AND BIDDING PROTECTIONS 

IN CONNECTION WITH SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ 
ASSETS; (B) ESTABLISHING PROCEDURES TO DETERMINE CURE AMOUNTS 
AND DEADLINES FOR OBJECTIONS FOR CERTAIN CONTRACTS AND LEASES 

TO BE ASSUMED AND ASSIGNED BY THE DEBTORS; (C) SCHEDULING A 
HEARING ON THE SALE MOTION; AND (D) GRANTING RELATED RELIEF 

 
TO THE HONORABLE HARLIN D. HALE, UNITED STATES BANKRUPTCY JUDGE: 

The Official Committee of Unsecured Creditors (the “Committee”) of Vitro America, 

LLC, Super Sky Products, Inc., Super Sky International, Inc. and VVP Finance Corporation 

(collectively, the “Debtors”), by and through its undersigned counsel, hereby objects (the 

“Objection”) to the Debtors’ Motion for Entry of an Order (A) Approving Bidding Procedures 

and Bidding Protections in Connection with Sale of Substantially All of the Debtors’ Assets; (B) 

Establishing Procedures to Determine Cure Amounts and Deadlines for Objections for Certain 

Contracts and Leases to be Assumed and Assigned by the Debtors; (C) Scheduling a Hearing on 

the Sale Motion; and (D) Granting Related Relief (the “Motion”) [Docket No. 413].  In support 

of its Objection, the Committee respectfully submits as follows:   

I. 
 

PRELIMINARY STATEMENT 

1. Less than one month after the Debtors voluntarily entered chapter 11, and a mere 

21 days since the appointment of the Committee, the Debtors seek to establish an extremely 

expedited process to sell substantially all of the Debtors’ assets to a proposed stalking horse 

bidder that may be related to, or acting on behalf of, the Debtors’ parent, at a valuation that is 

second-best, and pursuant to a deeply flawed asset purchase agreement.  Unfortunately, in their 

rush to sell assets to a friendly face, the Debtors have failed to properly canvas the market to 

ensure that they are meeting their fiduciary obligations and proceeding with the contract that 

provides the estates with the highest sales prices and the lowest execution risk.  Rather, the 
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contract that the Debtors are putting forth to serve as the baseline for the sales process is riddled 

with numerous contingencies and potential for downward purchase price adjustments, making it 

nothing more than an option for the proposed purchaser.  There is no justification for the fast-

track sales process proposed by the Debtors, let alone approval of the deeply flawed stalking 

horse bid.  The Debtors have sufficient liquidity and the availability of DIP financing, if 

necessary, to allow the Debtors and the Committee to conduct an exhaustive and transparent 

process of determining the outcome for these cases that will maximize value for all of the 

Debtors’ stakeholders.  Thus, the Debtors’ motion should be denied.          

II. 
 

BACKGROUND 

2. On November 17, 2010 (the “Petition Date”), Knighthead Master Fund, L.P., 

Brookville Horizons Fund, L.P., Davidson Kempner Distressed Opportunities Fund, L.P., and 

Lord Abbett Bond-Debenture Fund, Inc. (the “Petitioning Creditors”) filed an involuntary 

petition against Vitro America Corp. and certain of its affiliates (collectively, the “Alleged 

Debtors”) under chapter 11 of the Bankruptcy Code (collectively, the “Involuntary Petitions”). 

3. On December 9, 2010, the then Alleged Debtors filed their answer to the 

Involuntary Petitions, denying the allegations made in the Involuntary Petitions, asserting a 

number of affirmative defenses to the relief sought by the Petitioning Creditors, and as late as 

April 1, 2011, vigorously fighting the Involuntary Petitions.    

4. On April 6, 2011, an order for relief was entered with respect to the Debtors.3  

Since that date, the Debtors have continued to operate their business and manage their properties 

                                                 
3 The Court recently dismissed the Involuntary Petitions with respect to those Alleged Debtors who are not 

Debtors in these cases.  The Petitioning Creditors are seeking reconsideration of the order dismissing these cases. 
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as debtors-in-possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  No trustee or 

examiner has been appointed in the Debtors’ chapter 11 cases. 

5. On April 15, 2011, pursuant to Bankruptcy Code section 1102, the United States 

Trustee for the Northern District of Texas appointed the Committee, which currently consists of 

five members.4 

6. On April 7, 2011, a mere one day after the Debtors stopped fighting the 

Involuntary Petitions and consented to the entry of an order for relief, the Debtors filed their 

Motion seeking (a) approval of its bidding procedures (the “Bidding Procedures”) and bid 

protections in connection with the sale of substantially all of its assets; (b) establishing 

procedures to determine cure amounts and deadlines for certain contracts and leases to be 

assumed and assigned by the Debtors; (c) scheduling a hearing on the sale motion; and (d) 

granting related relief.  [Docket No. 239].  Shortly after filing, public access to the Motion and 

all of its exhibits was restricted.  It was not until April 27, 2011 that the Motion was re-filed and 

became publicly available.5  The Motion proposes, among other things, that parties wishing to 

participate in the auction process submit bids no later than May 20, 2011.  If the Debtors receive 

more than one bid for the sale of substantially all of its assets (the “Assets”), the Debtors propose 

to hold an auction on June 1, 2011 and a sale hearing to approve the proposed sale of the Assets 

to the party submitting the highest and best offer on June 2, 2011.      

7. Contemporaneous with the filing and re-filing of the Motion, the Debtors also 

filed and later re-filed their Debtors’ Motion, Pursuant to Sections 105, 363 and 365 of the 

                                                 
4 The Committee is comprised of the following entities:  (a) Wilmington Trust FSB, as Indenture Trustee; 

(b) U.S. Bank National Association, as Indenture Trustee; (c) Aurelius Capital Management, LP; (d) Tristar Glass, 
Inc. (e) and the Pension Benefit Guarantee Corporation. 

5  Certain of the schedules to the proposed asset purchase agreement remain subject to a protective order 
entered by this Court, and they are not publicly available.    
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Bankruptcy Code and Rules 2002, 6004, 9007, and 9014 of the Federal Rules of Bankruptcy 

Procedure, for Entry of an Order Approving the Sale of Substantially All of the Debtors’ Assets 

(the “Sale Motion”) [Docket Nos. 242 & 414], which seeks approval of the sale of the Debtors’ 

Assets on June 2, 2011 to Vitro America Acquisition Corporation (the “Stalking Horse Bidder”)6 

pursuant to that certain April 5, 2011 asset purchase agreement (the “Stalking Horse APA”). 

8. The Committee understands that the rushed filing of the Motion and the Sale 

Motion was dictated, at least in part, by the Debtors’ need for post-petition funding.  However, as 

set forth in the attached Declaration of Michael Genereux (the “Genereux Declaration”) the 

Committee’s advisors believe that the Debtors (a) have sufficient liquidity to continue to operate 

through until at least June 10, 2011 and (b) can access an alternative post-petition facility that 

will not dictate the timing and structure of the Debtors’ reorganization and exit from chapter 11.  

See attached Exhibit A. 

III. 
 

THE COMMITTEE’S OBJECTION 

A. The Debtors Have Failed to Articulate a Need to Move the Sale Process 
Forward on an Expedited Basis 

9. Less than one month after the Debtors voluntarily entered chapter 11, the Debtors 

are seeking to establish the Bidding Procedures to facilitate an extremely expedited sales process.  

While the Debtors may argue that the relief is not being sought on an expedited basis because the 

Motion was filed on a restricted basis on April 7, 2011, the reality is that the Motion was not 

available to parties in interest until April 27, 2011 – just nine days before the hearing.7  In 

                                                 
6 The Committee understands that Stalking Horse Bidder is owned by the investment fund Grey Mountain 

Partners.   
7 Read together, unless this Court shortens the notice period for cause, Bankruptcy Rules 2002 and 6004(c) 

require 21 days notice of a proposed sale of a debtor’s assets.  Fed. R. Bankr. P. 2002 & 6004.  Although the 
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addition, the Committee was not formed until April 15, 2011, and did not retain counsel until 

April 18, 2011 and a financial advisor until April 26, 2011, a mere ten days before the proposed 

hearing to approve the Bidding Procedures. 

10. “[T]he reorganization process depends upon all creditors and interested parties 

being properly notified of all vital steps in the proceeding so they may have the 

opportunity to protect their interests.”  Reliable Elec. Co. v. Olson Constr. Co., 726 F.2d 620, 

623 (10th Cir. 1984); In re Stilwell, 120 F.2d 194 (2d Cir. 1941) (same).  Although “[t]he sort of 

‘notice and hearing’ that is a prerequisite to approval  . . . is not fixed by law[,] Code § 102(1) 

states that the phrase means ‘such notice as is appropriate in the particular circumstances, and 

such opportunity for hearing as is appropriate in the particular circumstances.’”  In re The 

Bombay Co., 2007 Bankr. LEXIS 3218, *7 (Bankr. N.D. Tex. Sept. 26, 2007).  The Debtors 

have presented no evidence that nine days notice of a hearing that will set in motion a process 

that will lead to a sale of substantially all of their assets and dictate the path of the Debtors’ 

restructuring, or lack thereof, is sufficient or appropriate under the circumstances of these cases.  

Id., *8. 

11. The Debtors’ only justification for this extremely expedited sales process is the 

blanket, unsupported assertion that “each day the Debtors languish in bankruptcy, the Assets 

diminish in value and threaten the Debtors’ viability.”  Motion at ¶ 30.  This naked statement, 

without further evidentiary support, is insufficient to meet the Debtors’ burden with respect to 

moving forward on an expedited basis.  To the contrary, the Debtors’ current cash projections 

indicate that the Debtors have sufficient cash to operate until at least June 10, 2011.  See 

                                                                                                                                                             
Debtors’ agent mailed copies of the Motion and the Sale Motion to approximately 56 creditors on or about April 8, 
2011, the restricted access nature of both the Debtors’ Motion and Sale Motion until on or about April 27, 2011 
made it impossible for parties in interest not on the original service list to review the applicable documents. 
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Genereux Declaration at ¶ 4.  Further, to the extent that the Debtors require additional cash to 

complete their restructuring at a more reasonable pace, the Committee understands that at least 

one alternative lender has been located who will not require the Debtors to liquidate their assets 

on an expedited basis.  This additional time would allow the Debtors to fully explore all possible 

stalking horse bidders, including a transaction with American Glass Enterprises, LLC, who has 

presented a bid for the Assets that is economically better than that the Stalking Horse Bid8  and 

to ensure that value is being maximized not only through the Auction process, but also in 

connection with selecting a stalking horse.  

12. Simply stated, the extraordinary schedule proposed by the Debtors is not justified.  

These cases are not Lehman Brothers, Chrysler, GM or any of the other cases where the debtor’s 

very existence, or the United States’ economy, hang in the balance.  Rather, the Debtors are, like 

many other debtors in possession, financially constrained businesses who wish to move through 

the bankruptcy process quickly.  This, in and of itself, does not, however, justify seeking 

approval of a proposed sale process on a mere nine days notice, a period of time that is wholly 

insufficient for any party in interest to digest the proposed sale, or for the Debtors or the 

Committee to properly assess other reorganization alternatives or canvass the market for superior 

stalking horse bidders. 

B. The Debtors Failed to Disclose Links Between the Parent Company and the 
Stalking Horse Bidder and Have Not Explored All Potential Sale Options 

13. The law is well-settled that a debtor has a fiduciary obligation to maximize the 

value of their estates for the benefit of all stakeholders.  Commodity Futures Trading Com'n v. 

Weintraub, 471 U.S. 343, 352 (1985) (“The trustee is accountable for all property received and 

                                                 
8 See Objection of American Glass Enterprises, LLC to Debtors motion for Entry of an Order Approving 

Bid Procedures, Bid Protections and Related Relief.  [Docket No. 453]. 
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has the duty to maximize the value of the estate.”) (internal quotations and citations omitted).  

Accordingly, when seeking approval of a sale outside the ordinary course of business, a debtor is 

required to demonstrate that it obtained the highest and best price for the assets to be sold, 

regardless of whether the sale is to be conducted privately or through an open auction process.  

See In re Integrated Resources, 135 B.R. 746, 750 (Bankr. S.D.N.Y. 1992) (holding that “[i]n 

general, to receive approval of a proposed sale of assets, the debtor will need to demonstrate to 

the bankruptcy court that the proffered purchase price is the highest and best offer”); In re 

Atlanta Packaging Products, Inc., 99 B.R. 124, 131 (Bankr. N.D. Ga. 1988) (holding that “[i]t is 

a well-established principle of bankruptcy law that the objective of bankruptcy sales and the 

trustee’s duty with respect to such sales is to obtain the highest price or greatest overall benefit 

possible for the estate.”).   

14. As set forth above, at least one other party, American Glass Enterprises, LLC, has 

come forward and is prepared to act as the Debtors’ stalking horse bidder on terms that are more 

favorable  than those proposed by the Stalking Horse Bidder.  Specifically, the Committee 

understands that this proposal does not require the Court to approve a break-up fee.  Despite their 

clear duty to maximize value, for reasons that are unclear to the Committee, the Debtors have 

determined to move forward with the proposed Stalking Horse Bidder instead of the Alternative 

Purchaser.  See Genereux Declaration at ¶¶ 5-7. 

15. Since economics are apparently not motivating the Debtors, the Committee is left 

to look for other reasons that the Debtors selected the Stalking Horse Bidder over the Alternative 

Purchaser.  The Committee understands that Stalking Horse Bidder is owned by the investment 

fund Grey Mountain Partners.  Reports in the Mexican media indicate that Vitro S.A.B. de C.V. 

(“Vitro SAB”) is already discussing becoming a minority owner of the Stalking Horse Bidder if 
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the Stalking Horse Bidder is the successful bidder at the Auction.  See Genereux Declaration, Ex. 

3.  These reports are bolstered by statements in Vitro SAB’s April 6, 2011 press report that it is 

“considering participating [in the chapter 11 cases] through the sale process under Chapter 11 

which could allow [it] to capture future vale when the market experiences a recovery” and in 

Vitro SAB’s May 2, 2011 first quarter-earnings report, which states “Vitro America is a strategic 

business for Vitro and the Company is considering maintaining ownership participation at the 

end of the sale process.”  See Id. at Ex. 1 & 2.  Despite this apparent link between the Stalking 

Horse Bidder and the Debtors’ parent, both the Motion and the Sale Motion are devoid of any 

disclosure and/or discussion of such connections.9  In light of what can best be called an 

“oversight” by the Debtors, it would be wholly inappropriate for this Court to approve Bidding 

Procedures and de facto approve a Stalking Horse APA that may result in significant monies and 

assets flowing to an entity that is, at a minimum, connected to Vitro SAB without requiring 

complete and full disclosure by the Debtors, and without providing parties in interest with time 

to conduct discovery to determine if the selection of the Stalking Horse Bidder and the related 

sales process are tainted.  Further, although the Stalking Horse APA may not, at this time, rise to 

the level of an insider bid, in light of the statements of Vitro SAB, it is imperative that the 

Committee and other parties in interest be afforded time to investigate, among other things, 

agreements that may have been reached between Vitro SAB and the Stalking Horse Bidder with 

respect to the ultimate disposition of the Assets.    

                                                 
9 The Committee has no reason to believe that the Debtors’ advisors intentionally failed to disclose any 

information with respect to this link in the Motion.  Rather, the Committee believes, and intends to explore in 
discovery, that this is a situation where information may have been withheld from the Debtors’ advisors and/or not 
disclosed by Vitro SAB. 
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C. The Proposed Bid Protections Are Unnecessary and Significantly Above 
Market 

16. The Stalking Horse APA proposes a break-up fee equal to 3% of the $44 million 

headline purchase price10 as well as reimbursement for reasonable expenses of up to $1 million.  

Taken together, the Stalking Horse Bidder may receive as much as $3.32 million, or 5.27% of 

the headline purchase price.  Moreover since, as described more fully below, the actual purchase 

price proposed by the Debtors pursuant to the Stalking Horse APA will be less than $44 million 

(possibly significantly less), the actual percentage of the break-up payments payable to the 

Stalking Horse Bidder will be even greater than 5.27%.  

17. Break-up fees must be carefully scrutinized and are generally disfavored by 

bankruptcy courts.  See, e.g., In re America West Airlines, Inc., 166 B.R. 908, 912 (Bankr. D. 

Ariz. 1994) (stating that “the proposed break-up fee must be carefully scrutinized to insure that 

the [d]ebtor’s estate is not unduly burdened and that the relative rights of the parties in interest 

are protected.”) (internal citation omitted).  In limited circumstances, break-up fees, like other 

administrative expenses, are permissible upon demonstrating that the fees were necessary to 

preserve the value of the estate and/or to ensure a competitive auction process.  See, e.g., Calpine 

Corp. v. O’Brien Envtl. Energy, Inc. (In re O’Brien Environmental Energy, Inc.), 181 F.3d 527, 

535 (3d Cir. 1999) (“the allowability of break-up fees, like that of other administrative expenses, 

depends upon the requesting party’s ability to show that the fees were actually necessary to 

preserve the value of the estate”); In re Texas Rangers Baseball Partners, 431 B.R. 707, 715 

(Bankr. N.D. Tex. 2010).  In connection with approving a break-up fee, as with any other 

administrative expense, the claimant has “the burden of proving that its claim was for ‘actual, 

                                                 
10 As set forth below, the purchase price may be subject to significant downward purchase price 

adjustments.  See infra ¶ 20. 
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necessary costs and expenses of preserving the estate.’  The words ‘actual’ and ‘necessary’ have 

been construed narrowly: the debt must benefit the estate and its creditors.”  Toma Steel Supply, 

Inc. v. TransAmerican Natural Gas Corp.  (In re TransAmerican Natural Gas Corp.), 978 F.2d 

1409, 1416 (5th Cir. 1992), reh’g denied, 983 F.2d 1060 (5th Cir. 1993), cert. dismissed, 

TransAmerican Natural Gas. Corp. v. Toma Steel Supply, Inc., 507 U.S. 1048 (1993) (emphasis 

added; internal citations and quotations omitted); see also NL Indus., Inc. v. GHR Energy Corp., 

940 F.2d 957, 966 (5th Cir. 1991), cert. denied, 502 U.S. 1032 (1992) (same); In re SGS Studio, 

Inc., 256 B.R. 580, 582 (Bankr. N.D. Tex. 2000) (same). 

18. Here, the break-up payments to the Stalking Horse Bidder are clearly an 

unnecessary expense that neither preserve nor enhance the value of the Debtors’ estates and are 

not necessary to induce competitive bidding.  As previously noted, the Debtors  have received an 

proposal from a third party, American Glass Enterprises, LLC, who is prepared to act as the 

stalking horse bidder at the Auction without the payment of a break-up fee.  Further, even if the 

Debtors are able to establish that the payment of a break-up fee is necessary, the proposed Break-

Up Fee is well above market.  See Genereux Declaration at ¶ 8.  As such, the Break-Up Fee is 

unnecessary to induce competitive bidding and it must not be approved. 

D. The Proposed Bidding Procedures Do Not Contain Appropriate Consent 
Rights for the Committee 

19. Although the proposed Bidding Procedures provide the Committee with a limited 

opportunity to participate in the sale process, as the only creditor body with a fiduciary 

obligation to all unsecured creditors, it is imperative that the Committee be an active participant 

not only in the Auction but in all steps leading up to the Auction.  Although the Committee has 

initiated discussion regarding its requested modifications to the Bidding Procedures with the 

Debtors, as of the filing of this Objection, the parties have been unable to agree on acceptable 
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modifications to the Bidding Procedures.  Attached as Exhibit B are the Committee’s proposed 

modifications to the Bidding Procedures.   

E. There Are Significant Problems with the Stalking Horse APA 

20. While the Motion is presented as a procedural one to establish a process to 

auction the Assets, it has the undeniable effect of de facto approving the sale terms proposed by 

the Stalking Horse Bidder if the Stalking Horse Bidder is the winning bidder.  As such, although 

the Committee reserves the right to file and serve separate objections with respect to the Sale 

Motion, the Committee would note the following significant issues with the Stalking Horse 

APA: 

 Significant Downward Purchase Price Adjustments:  The Stalking Horse APA 
contains a number of unusual one-way downward purchase price adjustments 
that benefit only the Stalking Horse Bidder.  Most significantly, the purchase 
price is reduced by an amount equal to (a) the amount of most liabilities as of 
the closing date that the Stalking Horse Bidder agrees to assume and (b) any 
shortfall from the Cash Target and/or the Current Assets Target (each as 
defined in the Stalking Horse APA).  It is important to note that with respect 
to Current Asset Targets this adjustment can only result in a reduction to the 
purchase price as the Debtors are not entitled to an upward adjustment if there 
is a surplus of Current Assets over and above the negotiated Current Assets 
Target.  Any such excess will be transferred to the Stalking Horse Bidder for 
free.  Although the Committee is not able to quantify the amount of these 
potential downward adjustments, the proposed purchase price adjustment 
escrow of 20% (or $8.8 million), which is not a limitation on the potential 
downward adjustments, is at least indicative of the parties’ expectation that 
there will be a significant reduction of the purchase price as a result of the 
proposed purchase price adjustment mechanism. 
 

 $1 Million Expense Reimbursement Payable at the Closing:  The Stalking 
Horse APA provides that the Debtors will pay up to $1 million of the Stalking 
Horse Bidder’s expenses at the closing of the sale.  This alone effectively 
reduces the purchase price by a further $1 million. 

 
 Execution Risk:  The Stalking Horse APA contains a number of closing 

conditions and termination risks for the benefit of the Stalking Horse Bidder 
that are off-market and create significant closing and execution risk for the 
Debtors.  These include, but are not limited to: 
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o The Debtors must renegotiate collective bargaining agreements with 
all labor unions/agents and the renegotiated collective bargaining 
agreements must be acceptable to the Stalking Horse Bidder in its sole 
discretion.  Completion of this process by June 10, 2011 (which is the 
drop-dead date permitting the Stalking Horse Bidder to terminate the 
Stalking Horse APA) is highly unlikely.  Providing the Stalking Horse 
Bidder sole discretion makes this a unilateral option for the Stalking 
Horse Bidder. 
 

o The Stalking Horse APA contains an unusual and onerous 
representations and warranties bring-down standard that ignore the 
materiality qualifications in the representations and warranties.  This 
formulation for a closing condition is off-market and will permit the 
Stalking Horse Bidder to easily call a failure of the closing conditions 
by pointing to relatively minor breaches of the representations and 
warranties.  The closing risk due to this issue is significant. 

 
o The Stalking Horse APA provides that if there are any adverse 

changes in price, terms of agreement or volume of materials being 
supplied by specified key suppliers, the Stalking Horse Bidder may 
terminate the Stalking Horse APA.  

 
o The Stalking Horse Bidder may terminate the Stalking Horse APA if it 

becomes aware of “actual or potential” environmental liabilities that 
“could reasonably” be expected to exceed $1 million. 

 
o The Stalking Horse Bidder can terminate the Stalking Horse APA if 

either the bidding procedures order or sale order are not acceptable to 
the Stalking Horse Bidder in its sole discretion (there is no materiality 
or reasonableness qualifier).  This, again, gives the Stalking Horse 
Bidder a significant opportunity to terminate the Stalking Horse APA. 

 
o The Stalking Horse Bidder may terminate the Stalking Horse APA if 

certain milestones are not achieved.  While this, in and of itself, is not 
unique, it is highly unusually that this termination right is available 
only to the Stalking Horse Bidder and not to the Debtors.    
 

21. The Committee is aware that sometimes debtors in possession are required to 

accept some unfavorable contractual terms when there is only one potential purchaser for an 

asset.  This is not one of those situations.  Rather, this is a situation with multiple bidders vying 

to serve as the stalking horse bidder.  There is simply no reason to push forward with a sale 

process with the Stalking Horse APA that has numerous problematic provisions that create 
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unnecessary costs, the potential for downward price adjustments and significant closing risk.  

The more prudent way to proceed is to adjourn the hearing on the Motion for a week to allow the 

Debtors and each of the stalking horse candidates to negotiate.  In all likelihood this will 

significantly decrease the number of problematic provisions in the sale contract, which will 

ultimately lead to more value for all stakeholders.   

IV. 
 

CONCLUSION 

22. For all of the foregoing reasons, the Committee respectfully requests that the 

Court (a) deny the Motion and grant the relief requested in the Objection, and (b) grant the 

Committee such other and further relief as the Court deems just, proper and equitable. 

Dated:  May 4, 2011 

AKIN GUMP STRAUSS HAUER & FELD LLP 
 
/s/ Sarah Link Schultz      
Sarah Link Schultz  
1700 Pacific Avenue, Suite 4100 
Dallas, Texas 75201 
(214) 969-2800 (Telephone) 
(214) 969-4343 (Facsimile) 
      
Michael S. Stamer 
Abid Qureshi 
Alexis Freeman 
One Bryant Park 
New York, New York 10036 
(212) 872-1000 (Telephone) 
(212) 872-1002 (Facsimile) 
 
Proposed Counsel to the Official Committee  
of Unsecured Creditors 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 4, 2011, the electronic case filing system sent a 

“Notice of Electronic Filing” to the attorneys of record who have consented in writing to accept 

this Notice as service of the attached document by electronic means. 

 

/s/ Sarah Link Schultz    
Sarah Link Schultz 
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