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EDWARD L. ROTHBERG  
State Bar No. 17313990 
ANNIE E. CATMULL 
STATE BAR NO. 00794932  
HOOVER SLOVACEK, LLP 
5847 SAN FELIPE, SUITE 2200 
HOUSTON, TEXAS 77057 
TELEPHONE: (713) 977-8686 
FACSIMILE: (713) 735-4135 
ATTORNEYS FOR OLDCASTLE BUILDINGENVELOPE 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

IN RE:  §  
 §       Chapter 11 
VITRO ASSET CORP., et al. 
 
                      Debtor 

§ 
§ 
§ 
 

      CASE NO.  11-32600HDH-11     

OLDCASTLE BUILDINGENVELOPE’S COMBINED OBJECTION TO DEBTORS’ 
MOTION FOR ENTRY OF ORDER APPROVING BID PROCEDURES AND 

REQUESTING RELATED RELIEF (DOC. 413) AND MOTION TO APPROVE SALE 
OF SUBSTANTIALLY ALL ASSETS (DOC. 414) 

 
 Oldcastle Building Envelope (“Oldcastle”), a creditor and party in interest, hereby objects 

to the Debtors Motions to Approve Bid Procedures (the “Bid Procedures Motion”) (Doc. 413) 

and to Sell Substantially all Assets (Doc. 414) (the “Sale Motion”) collectively referred to as the 

“Motions”.  The grounds for this objection are as follows: 

Summary of Objections 

1. Oldcastle’s principal objection to the Motions is that the proposed purchase price 

does not appear sufficient to pay its gap claim which is required to be paid in full pursuant to 11 

U.S.C. §1129(a)(9)(A).  In other words, the Court should not allow the Debtors and the secured 

lender to use a §363 sale to evade the Chapter 11 confirmation process. 

2. The Motions substantially fail to comply with this Court’s Standing Guidelines 

for Early Disposition of Assets in Chapter 11 Cases. 
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3. If the Bid Procedures Motion is granted and the Court ultimately refuses to 

approve the sale because of the objections set forth the above, the estates will unnecessarily be 

saddled with a breakup fee of $1,320,0001 plus a $250,000 expense reimbursement. 

4. If granted, the Motions result in a de facto substantive consolidation of four 

separate debtors which may result in severe prejudice to the creditors of any one particular entity. 

Factual Background 

5. These Chapter 11 cases were commenced by the filing of involuntary Chapter 11 

petitions on November 17, 2010. 

6. Oldcastle is a leading supplier of architectural glass and aluminum glazing 

systems. Oldcastle supplied approximately $500,000 of trade credit to the Debtors for a period of 

five months after the involuntary petitions were filed.  Thus, Oldcastle holds a Section 502(f) gap 

period claim (“Gap Claim”) against the Debtors in the approximate amount of $500,000 and may 

hold a small amount of pre-petition claims.  Oldcastle is listed as one of the 20 largest suppliers 

to the Debtors for glass and one of the 10 largest suppliers of aluminum products to Super Sky 

Products, Inc. 

7. The Orders for Relief with respect to these cases were entered on April 6, 2011.  

By their Motions, the Debtors are seeking to sell substantially all of their assets via an auction to 

be held on June 1, 2011, which is less than 60 days from entry of the Order for Relief.  Such 

quick sales are subject to this Court’s Standing Guidelines for Early Disposition of Assets in 

Chapter 11 Cases.  As discussed more fully below, other than boilerplate language indicating a 

need to move quickly, the Motions fail to set forth any specific reasons why the sale must be 

rushed and fails to satisfy many of the other elements contained in the Guidelines. 

8. The Asset Purchase Agreement (“APA”) proposes to sell substantially all of the 
                                                 
1 The Break-Up Fee is 3% of the Purchase Price which the contract indicates is $44 million. 
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assets of four separate debtors to an entity known as Vitro American Acquisition Corporation.  

The following problems exist with respect to the APA: 

! There is absolutely no disclosure of the principals behind this entity.  For all we 
know, this could be an affiliate of the Debtors.  
  

! The APA calls for a purchase price of $44 million including the assumption of 
certain liabilities subject to various caps, but there is no way to tell precisely 
which liabilities will be assumed.  As a result, the cash to be paid to the Debtors is 
probably far less than $44 million.  

 
! There is also no way to tell if the Purchaser will have the financial wherewithal to 

pay the assumed liabilities.    
 

! The purchased assets include cash held by the Debtors.  To the extent cash exists, 
this really is nothing but a reduction in the purchase price.   

 
! The APA also includes a sale of all Avoidance Actions.  See Par. 2.1(p) of the 

APA.2   
 

! Other than boilerplate language stating that the assets were marketed prior to the 
order for relief, there is no indication how the $44 million purchase price was 
determined or whether it is a fair price.   

 
! There is no indication in the APA how the $44 million is to be allocated among 

the Debtors.  There is no indication how or if any creditor other than the Bank of 
America will be paid. 

 
9. As indicated in the Motions, the Debtors have a very complicated debt structure. 

To date, none of the Debtors have filed schedules, statements of financial affairs or even a 

monthly operating report.  Absent these key documents, it is impossible for creditors to 

determine if the sale makes sense or will generate sufficient proceeds to pay their claims.  Even 

with these documents, it would be extremely difficult for creditors to figure out what they might 

achieve out of the sale without approval of a Chapter 11 disclosure statement. 

  

                                                 
2 By contrast, Section 2.2(j) of the APA excludes the sale of Avoidance Actions.  Apparently, the agreement was 
drafted in such a rush that there is ambiguity in the sale documents as to whether significant estate assets are even 
being sold.  
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Basis for Objection 

The Proposed Sale Does Not Provide Creditors with the Protection Afforded by Chapter 11 

10. In In re Gulf Coast Oil Corp., 404 B.R. 407, (Bankr. S.D. Tex. 2009) the 

Bankruptcy Court thoroughly discussed the Fifth Circuit precedent in considering 363 sales of 

substantially all of a debtor’s assets.  As detailed in Gulf Coast Oil opinion, the existing 

jurisprudence provides the following factors: 

a. The debtor in possession or trustee in a chapter 11 case must consider its fiduciary 
duties to all creditors and interest holders before seeking approval of a transaction 
under § 363(b). 
 

b. The movant must establish a business justification for the transaction and the 
bankruptcy court must conclude, from the evidence, that the movant satisfied its 
fiduciary obligations and established a valid business justification. 

 
c. A sale, use, or lease of property under § 363(b) is not per se prohibited even though it 

purports to sell all, or virtually all, of the property of the estate, but such sales (or 
proposed sales of the crown jewel assets of the estate) are subject to special scrutiny. 

 
d. Parties that oppose § 363(b) transactions on the basis that they constitute a sub rosa 

chapter 11 plan must articulate the specific rights that they contend are denied by the 
transaction. 

 
e. Although the bankruptcy court need not turn every § 363(b) hearing into a mini-

confirmation hearing, the bankruptcy court must not authorize a § 363(b) transaction 
if the transaction would effectively evade the "carefully crafted scheme" of the 
chapter 11 plan confirmation process, such as by denying §§ 1125, 1126, 1129(a)(7), 
and 1129(b)(2) rights. 

 
f. If the bankruptcy court concludes that such rights are denied, then the bankruptcy 

court can only approve the transaction if it fashions an appropriate protective measure 
modeled on those which would attend a reorganization plan. 

 
g. Transactions that explicitly release all (or virtually all) claims against the estate, 

predetermine the structure of a plan of reorganization, and explicitly obligate parties 
to vote for or against a plan are not authorized under § 363(b). 

 
In re Gulf Coast Oil Corp., 404 B.R. 407, 422 (Bankr. S.D. Tex. 2009) 

11. The Motions fails to satisfy many of the foregoing standards. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=404+B.R.+407%2525252520at%2525252520422%25252520at%25252520422%252520at%252520422%2520at%2520422
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12. First, the Motions do not contain any explanation as to how the Debtors believe 

the proposed sale satisfies its fiduciary obligations to all creditors and interest holders.  Other 

than payment to Bank of America, there simply is no discussion of this issue. 

13. Second, the Motions do not contain any business justification other than a mere 

conclusory allegation that the assets are declining in value.  There are no specifics.  In order to 

approve a sale of substantially all assets on an expedited basis, the Debtors must be able to 

articulate specific reasons why haste is necessary. 

14. Third, Oldcastle is being denied the following protections provided for in Chapter 

11: 

! Section 1125 disclosure.  The Motions fail to contain any information sufficient to 
enable Oldcastle to determine if the proposed sale is a good deal. 
 

! Section 1129(a)(9).  The Motions fails to provide for the payment in full of 
Section 502(g) priority gap claims. 

 

Failure to Comply with Standing Guidelines for Early Asset Sales (“Guidelines”) 

15. In an attempt to avoid the problems discussed above with quick sales of 

substantially all assets, this Court entered an order establishing certain Guidelines for early asset 

sales.  The Motions fail to comply with the Guidelines in the following manner: 

16. First, Paragraph 1(e) of the Guidelines requires an itemization and an estimate of 

administrative expenses relating to the sale.  The Motions contain no such estimate. 

17. Second, Paragraph 1(f) of the Guidelines requires an estimate of the gross 

proceeds of the sale together with an estimate of the net proceeds coming to the estate.  The 

Motions contain no such estimate. 

18. Third, Paragraph 1(h) of the Guidelines requires an extensive description of why 

the assets must be sold on an expedited basis and a discussion of alternatives to the sale.  The 
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Motions contain no such description. 

19. Fourth, Paragraph 1(i) of the Guidelines requires a description of the length of 

time spent negotiating the sale and which parties in interest were involved along with a 

description of any other offers to purchase.  The Motions contain no such description. 

20. Fifth, Paragraph 1(j) of the Guidelines requires a description of the manner in 

which the assets were marketed for sale.  The Motions contain no such description. 

21. Sixth, Paragraph 1(l) of the Guidelines requires a statement identifying the buyer 

and setting forth all of the buyer’s (including its officer, directors and shareholders) connections 

with the debtors.  The Motions contain no such statement. 

22. Seventh, Paragraph 1(n) of the Guidelines requires a statement setting forth any 

relationship or connection the debtor (including its officer, directors and shareholders) will have 

with the buyer after the sale is closed.  The Motions contain no such statement. 

23. Eighth, Paragraph 1(o) of the Guidelines provides that if a secured creditor is to 

be paid, the motion must set forth any relationship or connection between the debtors’ officers, 

directors, shareholders and employees with the secured creditors.  The Motions contain no such 

statement. 

24. Ninth, Paragraph 1(p) of the Guidelines requires disclosure of current 

compensation received by officers, directors, shareholders and key employees pending approval 

of the sale.  The Motions contain no such statement. 

25. Tenth, Paragraph 5 of the Guidelines requires disclosure of the purchaser’s ability 

to close the sale.  The Motions contain no such statement. 

Premature Breakup Fee 

26. The granting of a break-up fee is premature.  If the Bid Procedures Motion is 
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granted and the Court ultimately refuses to approve the sale because of the objections set forth 

the above, the estates will unnecessarily be saddled with a breakup fee of $1,320,0003 plus a 

$250,000 expense reimbursement. 

De Facto Substantive Consolidation 

27. The APA calls for the sale of substantially all assets of all four Debtors without 

any allocation of the purchase price.  Section 3.7 of APA provides for the purchase price to be 

allocated by the Purchaser 180 days after closing.  Assuming, the Debtors follow up with a 

liquidating Chapter 11 plan or even convert to Chapter 7, how is the Court going to determine 

allocation of the purchase price after the sale is complete?  Absent a proper allocation, how is the 

court to determine how much is paid to the creditors of each particular Debtor?   

28. Ultimately, it will be impossible to properly allocate the purchase price and the 

Court will be left with no choice but to create a general pool of funds to be shared pro rata by 

the creditors of all four entities.4  Stated another way, the sale will result in a de facto substantive 

consolidation.  On several occasions, the Fifth Circuit has held that substantive consolidation is 

an extreme an unusual remedy.  See In re Pacific Lumber Co., 584 F.3d 229 (5th Cir. 2009); In 

Re Gandy, 299 F.3d 489, 499 (5th Cir. Tex. 2002).  Here, the Debtors are effectively asking for 

this relief without the need for proving any of the elements thereof.  A detailed listing of these 

elements can be found in 2-105 Collier on Bankruptcy P 105.09.   None of those elements are 

even mentioned in the Motions.   

WHEREFORE, Oldcastle prays that the Court deny the Motions and grant such other and 

further relief as is just and proper. 

 

                                                 
3 The Break-Up Fee is 3% of the Purchase Price which the contract indicates is $44 million. 
4 Of course, this assumes that there will be funds left after payment of secured claims at closing.  This assumption is 
not by any means assured in the Motions. 
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      Respectfully submitted, 
 

HOOVER SLOVACEK LLP 
 

 
         By:  s/Annie Catmull  

           EDWARD L. ROTHBERG 
         State Bar No. 17313990 
       MELISSA A. HASELDEN 
       State Bar No. 00794778 

ANNIE E. CATMULL 
State Bar No. 00794932 
T. JOSH JUDD 
State Bar No. 24036866 

      5847 San Felipe, Suite 2200 
       Houston, Texas 77057 
       Telephone: (713) 977-8686 
       Facsimile: (713) 735-4135 
       

        ATTORNEYS FOR OLDCASTLE BUILDINGENVELOPE 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on May 2, 2011, a true and correct copy of the attached was served to 
the parties listed below via the Court’s ECF notification system. 

      
Elizabeth Nicolle Boydston on behalf of Alleged Debtor Vitro Asset Corp.  
lboydston@fulbright.com  
 
Cassandra R. Burton on behalf of Creditor Pension Benefit Guaranty Corporation  
burton.cassandra@pbgc.gov, efile@pbgc.gov  
 
Annie E. Catmull on behalf of Creditor Oldcastle BuildingEnvelope  
catmull@hooverslovacek.com, ray@hooverslovacek.com  
 
Charles M. Cobbe on behalf of Creditor General Electric Capital Corporation  
ccobbe@chfirm.com, csmith@chfirm.com;chps.ecfnotices@gmail.com  
 
Michael Edward Collins on behalf of Creditor International Fidelity Insurance Company  
mcollins@manierherod.com  
 
John K. Cunningham on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
jcunningham@whitecase.com  
 
 

mailto:jcunningham@whitecase.com
mailto:lboydston@fulbright.com
mailto:burton.cassandra@pbgc.gov
mailto:efile@pbgc.gov
mailto:catmull@hooverslovacek.com
mailto:ray@hooverslovacek.com
mailto:ccobbe@chfirm.com
mailto:csmith@chfirm.com;chps.ecfnotices@gmail.com
mailto:mcollins@manierherod.com
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John P. Dillman on behalf of Creditor City of Pearland  
houston_bankruptcy@publicans.com  
 
C. Edward Dobbs on behalf of Creditor Banc of America Leasing & Capital, LLC  
ced@phrd.com, jlewis@phrd.com  
 
Thomas R Fawkes on behalf of Creditor PGW Auto Glass LLC  
tfawkes@freebornpeters.com, bkdocketing@freebornpeters.com  
 
Bradley Roland Foxman on behalf of Creditor Elliott International LP  
bfoxman@velaw.com  
 
William Richard Greendyke on behalf of Alleged Debtor Amsilco Holdings, Inc.  
wgreendyke@fulbright.com  
 
Laurie Spindler Huffman on behalf of Creditor City of Memphis (TN)  
Laurie.Spindler@publicans.com, Dallas.bankruptcy@publicans.com  
 
Richard S. Kebrdle on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
rkebrdle@whitecase.com  
 
Kurtzman Carson Consultants LLC  
ecfpleadings@kccllc.com  
 
Lynda L. Lankford on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
llankford@forsheyprostok.com, 
dkennard@forsheyprostok.com;lbreedlove@forsheyprostok.com;calendar@forsheyprostok.com  
 
David B. McCall on behalf of Creditor Collin County Tax Assessor-Collector  
bankruptcy@ntexas-attorneys.com  
 
Matthew A. Petrie on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
mpetrie@whitecase.com  
 
Jeff P. Prostok on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
jpp@forsheyprostok.com, 
lbreedlove@forsheyprostok.com;calendar@forsheyprostok.com;jprostok@forsheyprostok.com;
mmaben@forsheyprostok.com  
 
Randall A. Pulman on behalf of Interested Party Harry Mazal  
rpulman@pulmanlaw.com, 
ksettle@pulmanlaw.com;dtrevino@pulmanlaw.com;lbeshara@pulmanlaw.com  
 
Risa M. Rosenberg on behalf of Alleged Debtor Vitro Asset Corp.  
rrosenberg@milbank.com, 
rceron@milbank.com;jhollembeak@milbank.com;amorton@milbank.com;tmatz@milbank.com;

mailto:rceron@milbank.com;jhollembeak@milbank.com;amorton@milbank.com;tmatz@milbank.com;jharris1@milbank.com;ddunne@milbank.com;aleblanc@milbank.com;jgallup@milbank.com;rliubicic@milbank.com;nbassett@milbank.com;kgartenberg@milbank.com;rpojunas@milbank.com
mailto:houston_bankruptcy@publicans.com
mailto:ced@phrd.com
mailto:jlewis@phrd.com
mailto:tfawkes@freebornpeters.com
mailto:bkdocketing@freebornpeters.com
mailto:bfoxman@velaw.com
mailto:wgreendyke@fulbright.com
mailto:Laurie.Spindler@publicans.com
mailto:Dallas.bankruptcy@publicans.com
mailto:rkebrdle@whitecase.com
mailto:ecfpleadings@kccllc.com
mailto:llankford@forsheyprostok.com
mailto:dkennard@forsheyprostok.com;lbreedlove@forsheyprostok.com;calendar@forsheyprostok.com
mailto:bankruptcy@ntexas-attorneys.com
mailto:mpetrie@whitecase.com
mailto:jpp@forsheyprostok.com
mailto:lbreedlove@forsheyprostok.com;calendar@forsheyprostok.com;jprostok@forsheyprostok.com;mmaben@forsheyprostok.com
mailto:lbreedlove@forsheyprostok.com;calendar@forsheyprostok.com;jprostok@forsheyprostok.com;mmaben@forsheyprostok.com
mailto:rpulman@pulmanlaw.com
mailto:ksettle@pulmanlaw.com;dtrevino@pulmanlaw.com;lbeshara@pulmanlaw.com
mailto:rrosenberg@milbank.com
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jharris1@milbank.com;ddunne@milbank.com;aleblanc@milbank.com;jgallup@milbank.com;rli
ubicic@milbank.com;nbassett@milbank.com;kgartenberg@milbank.com;rpojunas@milbank.co
m  
 
Diane W. Sanders on behalf of Creditor Round Rock ISD  
austin.bankruptcy@publicans.com  
 
Andrea Sheehan on behalf of Creditor Carrollton-Farmers Branch ISD  
sheehan@txschoollaw.com, coston@txschoollaw.com;garza@txschoollaw.com  
 
J. Christopher Shore on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
cshore@whitecase.com  
 
Camisha Lashun Simmons on behalf of Alleged Debtor Super Sky International, Inc.  
csimmons@fulbright.com  
 
Brian J. Smith on behalf of Creditor Bank of America, N.A.  
bsmith@pattonboggs.com, jlewis@phrd.com;rwjones@pattonboggs.com  
 
John Mark Stern on behalf of Creditor Texas Comptroller of Public Accounts 
john.stern@oag.state.tx.us, Sherri.Simpson@oag.state.tx.us  
Rachael L. Stringer on behalf of Creditor Fintech Investments Ltd.  
stringer@sbep-law.com  
 
Louis R. Strubeck on behalf of Alleged Debtor Amsilco Holdings, Inc.  
lstrubeck@fulbright.com  
 
David H. Suggs on behalf of Petitioning Creditor Brookville Horizons Fund, L.P  
dsuggs@whitecase.com  
 
UST U.S. Trustee  
ustpregion06.da.ecf@usdoj.gov, albert.loftus@usdoj.gov  
 
Artoush Varshosaz on behalf of Creditor PPG Industries, Inc.  
artoush.varshosaz@klgates.com  
 
Richard J. Wallace on behalf of Creditor Equipment Depot, Ltd.  
richard.wallace@solidcounsel.com  
 
Gregory Michael Wilkes on behalf of Alleged Debtor Vitro Asset Corp.  
gwilkes@fulbright.com  
 

  
        /s/ Annie Catmull  

     ANNIE CATMULL 
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mailto:artoush.varshosaz@klgates.com
mailto:richard.wallace@solidcounsel.com

