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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

 FORT LAUDERDALE DIVISION  
www.flsb.uscourts.gov 

 

In re 

ARCH ALUMINUM  
& GLASS CO., INC., et al., 

 Debtors. 

CASE NO. 09-36232-BKC-JKO 

Chapter 11 

[Jointly Administered] 

 
 
 

 
EMERGENCY MOTION FOR AN ORDER AUTHORIZING 

OLDCASTLE GLASS, INC. TO PARTICIPATE IN THE BID PROCESS AND 
EXTENDING DUE DILIGENCE AND BID DEADLINE 

 
Emergency Hearing Requested 

Oldcastle Glass, Inc. ("Oldcastle Glass") hereby moves this Court on an emergency basis 

(the "Emergency Motion") for an order (i) authorizing Oldcastle Glass to participate in the bid 

process (the “Bid Process”) of the sale of the assets of Arch Aluminum & Glass Co., Inc. and its 

affiliated debtors and debtors in possession (the “Debtors”), and (ii) extending the current due 

diligence and bid deadline of January 8, 2010 by two (2) business days, at minimum, for the 

delay imposed by the Debtors' refusal to allow Oldcastle Glass access to the diligence materials 

and thus to participate in the bidding process.   

This Emergency Motion is based on the grounds that Oldcastle Glass has a serious 

interest in bidding on the assets of the Debtors’ estates, has substantially complied with the 

bidding procedures approved by order of this Court (the “Order”) and is not being afforded fair 

and impartial treatment by the Debtors and their representatives in the context of the Bid Process 

for the Debtors’ assets.   

This Emergency Motion is supported by the Memorandum of Points and Authorities 

below, the Declaration of Daipayan Bhattacharya filed herewith, all papers and records in the 

Debtors' bankruptcy cases, all matters of which this Court may take judicial notice and such 
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further evidence and argument that may be presented to the Court at or before any hearing on 

this matter.   

STATEMENT PURSUANT TO LOCAL RULE 9075-1 

Oldcastle Glass seeks emergency expedited relief on the grounds that on January 4, 2010, 

only two minutes after the 5 pm (Eastern) deadline set forth in the Order, Oldcastle Glass 

submitted its Participation Materials (as that term is defined below).  Despite complying with the 

requirements of the Order, Oldcastle Glass has been denied the opportunity to participate in the 

bidding process and has been denied the opportunity to conduct any due diligence.  In fact, the 

Debtors have made clear that they do not intend to allow Oldcastle Glass the same access to due 

diligence materials as was provided to the current stalking horse bidder and provided to the other 

potential bidders. .  The current bid deadline is set for 5:00 p.m. (Eastern), on January 8, 2010.  

Unless Oldcastle Glass is (i) immediately allowed to participate in the bidding process and (ii) 

the current bid deadline as set forth in the Order is extended two (2) business days, at minimum, 

for the delay imposed by the Debtors' refusal to allow Oldcastle Glass to participate in the 

bidding process, Oldcastle Glass will not be able to submit an appropriate bid and become a 

qualified bidder, resulting in the Debtors' estates and creditors being deprived of a financially 

strong and willing bidder in the process.  Accordingly, absent an emergency hearing on this 

Emergency Motion on January 7, 2010 and entry of an order granting the relief requested herein, 

the interests of the Debtors' estates, their creditors, and of Oldcastle Glass shall be directly, 

immediately, and substantially harmed.  Oldcastle Glass hereby certifies that it has conferred 

with counsel for the Debtors and counsel for the Official Committee of Unsecured Creditors in a 

good faith effort to resolve the issues raised by this Emergency Motion without hearing.  In 

addition, undersigned counsel contacted counsel for the bank group by telephone but such call 

was not returned prior to the filing of this Emergency Motion.  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

1. Oldcastle Glass, Inc., a company with significant interest and, just as importantly, 

ability, to bring real value to the table as a strategic purchaser of the Debtors’ assets, is being 

singled out for differential treatment and additional bid obligations not required by the Bid 

Procedures.  In fact, as evidenced by correspondence from the Debtors’ investment banker, even 

if Oldcastle Glass was to concede and comply with the additional unauthorized bid requirements 

imposed by the Debtors, the Debtors have made clear that they have no intention of providing 

Oldcastle Glass with the same access to due diligence material available to other parties.  See, 

email from Michael R. Dillahunt (“given the concerns about the bona fides of your interest, such 

access [to data room] will recognize that there is certain sensitive and confidential information 

that should not be provided to the Debtors’ largest competitor”).  This, in and of itself, indicates 

that the sale process as executed by the Debtors and its advisors is flawed.  Oldcastle Glass has 

been left with no other choice but to request the Court’s assistance in ensuring that it has the 

opportunity to participate fully and fairly in the Bid Process. 

II. 

FACTS 

A. The Bid Procedures 

2. On December 2, 2009, the Debtors filed a Motion for Order Approving Asset 

Purchase Agreement with Arch Glass Acquisition Corporation, An Affiliate of Grey Mountain 

Partners, Motion to Sell All or Substantially All of the Debtors' Assets Free and Clear and for 

Order Authorizing the Debtors to Enter into Asset Purchase Agreement with Arch Glass 

Acquisition Corporation, Motion to Establish Procedures for the Sale of All or Substantially All 

of the Debtors' Assets Free and Clear of Liens, Claims, Encumbrances and Interests, Application 

for Order Authorizing the Debtors to Provide Certain Stalking Horse Bid Protections, Motion to 

Set Hearing to Consider the Approval of and Approving the Sale of All or Substantially All of the 
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Debtors' Assets, Motion to Assume Executory Contract and Unexpired Leases at the Sale 

Hearing, Motion to Limit Notice and for Order Approving the Form and Manner of Notice in 

Connection Therewith and Granting Related Relief (the “Sale Motion”). [Docket No. 29].  On 

December 22, 2009, the Court entered an order (the “Order”) granting certain relief requested in 

the Sale Motion, including the request to approve certain procedures (the “Bid Procedures”) 

related to the sale of substantially all of the Debtors’ assets.  [Docket No. 144]. 

3. Pursuant to the terms of the Bid Procedures, to participate in the bidding process 

and auction, each interested party (a “Potential Bidder”) must deliver to a group of individuals 

(the “Notice Parties”) certain documents (the “Participation Materials”) on or before January 4, 

2010 at 5:00 p.m. (Eastern).  A Potential Bidder that desires to make a bid on all or substantially 

all of the Debtors’ assets (as set forth in Section 2.01(a) of the Purchase Agreement dated 

December 1, 2009, by an among the Debtors and Arch Glass Acquisition Corporation) shall 

deliver written and electronic copies of its bid and certain bid requirements, including a deposit 

to the Notice Parties so that it is received no later than 5:00 p.m. (Eastern) on January 8, 2010 

(the “Bid Deadline”).  Until the Bid Deadline, the Debtors will afford any qualified Potential 

Bidder due diligence access or additional information as may be reasonably requested by the 

Potential Bidder. 

B. Oldcastle Glass Has The Background, Ability And A Bona Fide Interest In 
Participating In the Bidding Process And Closing On A Purchase Of The Debtors’ 
Assets 

4. Oldcastle Glass is a part of Oldcastle Inc., the largest manufacturer of building 

products in North America.  Oldcastle Inc. is the North American arm of CRH, plc., one of the 

top five international building products companies with over 93,000 employees in more than 

3,000 locations around the world.  Today, Oldcastle Glass has over 70 operating locations 

throughout North America and over 6,400 employees.  Oldcastle Glass is a leading supplier of 

what are known as “building envelope” solutions including architectural glass, curtain wall 
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systems, architectural windows, skylights, storefronts, and the like.  See Declaration of Daipayan 

Bhattacharya filed concurrently herewith (“Bhattacharya Declaration) at ¶ 4. 

5. Oldcastle Glass has completed several acquisitions of significant companies in the 

architectural building glass space, and we have a solid track record of performance in those 

deals.  Oldcastle Glass was built over the years on a successful program of over 30 strategic 

acquisitions including architectural glass, curtain wall, and architectural window manufacturers.  

Oldcastle Glass is a “strategic buyer” of the Debtors’ assets in that it is in the “business” and will 

thus have the ability immediately to take advantage of the synergies associated with combining 

the Debtors’ asset with that of our company.  Oldcastle Glass is interested in participating in the 

process and having a meaningful chance to evaluate whether an asset purchase is in its overall 

strategic interest.  See  Bhattacharya Declaration  at ¶ 5. 

C. Notice of Asset Sale/Bid Procedures 

6. On December 7, 2009, Oldcastle Glass received via email from Garry Vaynberg 

of Piper Jaffray & Co. a notice of the Debtors’ asset sale and Bid Procedures.  Attached to the 

December 7 email was a document titled “Information on Proposed Bidding Procedures.”  The 

Information on Proposed Bidding Procedures set forth the Bid Procedures.  See Bhattacharya 

Declaration at ¶ 6.  Attached as Exhibit A to the Bhattacharya Declaration is a copy of the 

December 7, 2009 email from Mr. Vaynberg and the attachment thereto.  On December 23, 

2009, Oldcastle Glass received via email from Mr. Vaynberg a final notice of sale.  Attached to 

the December 23 email was a Notice of Proposed Sale of Substantially all of the Debtors’ Assets, 

Free and Clear of All Liens, Claims, Interests and Encumbrances and Scheduling Final Sale 

Hearing Related Thereto (the “Final Sale Notice”) approved by the Order.  The Final Sale Notice 

set forth the Bid Procedures.  See Bhattacharya Declaration at ¶ 7.  Attached as Exhibit B to the 

Bhattacharya Declaration is a copy of the December 23 email from Mr. Vaynberg and the 

attachment thereto.   
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D. Oldcastle’s Submission of Participation Materials 

7. On January 4, 2010, at 5:02 p.m. (Eastern), in substantial compliance with the Bid 

Procedures, Oldcastle Glass delivered via email (the “5:02 Email”) its Participation Materials (as 

that term is defined in the Information of Proposed Bidding Procedures and the Final Sale 

Notice) to Michael R. Dillahunt and Garry Vaynberg of Piper Jaffray & Co. (Debtors’ 

Investment Bankers).  As provided in the Bid Procedures, those Participation Materials included 

(i) a letter indicating Oldcastle Glass’s bona fide interest purchasing all the Purchased Assets 

from the Debtors, identifying Oldcastle Glass as the proposed purchaser and acknowledging 

receipt of the Bid Procedures and agreeing to be bound by such Bid Procedures and (ii) an 

executed confidentiality agreement.  See Bhattacharya Declaration at ¶ 8.  Attached as Exhibit C 

to the Bhattacharya Declaration is a copy of the 5:02 Email and the attachments thereto. 

8. Prior to executing and submitting the confidentiality agreement as part of the 

Participation Materials, Oldcastle Glass did make a single, minor revision to the first full 

paragraph on page three (3) of the agreement to state that only those representatives of Oldcastle 

Glass who receive the Evaluation Material will not solicit any current or former employees of the 

Debtors.  See Bhattacharya Declaration at ¶ 9.  Attached as part of Exhibit C to the Bhattacharya 

Declaration is a copy of a redlined draft of the confidentiality agreement.  Without the revision, 

the non-solicitation provision of the confidentiality agreement is likely unenforceable and 

certainly goes beyond any reasonable semblance of being tied in any way to the information to 

be provided to Oldcastle Glass through the bidding process (something Oldcastle Glass would be 

willing to execute).  Oldcastle Glass merely wished to avoid the unnecessary burden of executing 

an unenforceable agreement that would clearly lead to unnecessary litigation and, as previously 

noted, has no relationship to any information Oldcastle Glass might obtain through the 

information provided to Oldcastle Glass in the diligence process.   

9. Within minutes of sending the 5:02 Email, Daipayan Bhattacharya, Vice President 

of Business Development & Technology at Oldcastle Glass, called Mr. Dillahunt to confirm 

receipt of Oldcastle Glass’ Participation Materials attached to the 5:02 Email.  Mr. Dillahunt 
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confirmed receipt and advised that Mr. Bhattacharya send the Participation Materials to the 

Notice Parties, which Mr. Bhattacharya assumed to be the parties defined as the Notice Parties in 

the Information on Proposed Bidding Procedures attached to Mr. Vayberg’s email of December 

7, 2009.  See Bhattacharya Declaration at ¶ 10. 

10. On January 4, 2010, at 5:24 p.m. (Eastern), Oldcastle Glass delivered via email 

(the “5:24 Email”) to Michael R. Dillahunt (Piper Jaffray & Co. – Debtors’ Investment Bankers), 

Vincent J. Colistra (Phoenix Management – Debtors’ Chief Restructuring Officer); Paul J. 

Battista (Genovese Joblove & Battista, P.A – Counsel to Debtors), James Langdon (Moore & 

Van Allen – Counsel to Senior Lending Group), and Daniel Lampert (Berger Singerman – 

Counsel to Leon Silverstein) its Participation Materials, which included again the following 

documents:  (i) a letter indicating Oldcastle Glass’s bona fide interest purchasing all the 

Purchased Assets from the Debtors, identifying Oldcastle Glass as the proposed purchaser and 

acknowledging receipt of the Bid Procedures and agreeing to be bound by such Bid Procedures; 

(ii) an executed confidentiality agreement; and (iii) a letter from the CFO of Oldcastle, Inc. 

stating that it has access to sufficient unrestricted cash to consummate the purchase (the 

“Financial Backing Letter”).  See Bhattacharya Declaration at ¶ 11.  Attached as Exhibit D to the 

Bhattacharya Declaration is a copy of the 5:24 Email and the attachments thereto. 

11. Mr. Bhattacharya received the executed copy of the Financial Backing Letter at 

approximately 6:06 p.m.  On January 4, 2010, at 6:08 p.m. (Eastern), immediately after receiving 

the executed copy, Mr. Bhattacharya caused to be delivered via email (the “6:08 Email”) an 

executed copy of the Financial Backing Letter to the same group of recipients of the 5:24 Email.  

See Bhattacharya Declaration at ¶ 12.  Attached as Exhibit E to the Bhattacharya Declaration is a 

copy of the 6:08 Email and the attachment thereto.   

12. On January 5, 2010, in response to Oldcastle Glass’ submission of its 

Participation Materials, Mr. Dillahunt sent to Mr. Bhattacharya an email informing him that 

Oldcastle Glass’ submission of its Participation Materials “did not meet the court-approved 

requirements as set forth in the Final Sale Notice, including the requirement to submit the 
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requisite materials by 5 pm Eastern and executing a confidentiality agreement in form and 

substance satisfactory to the Debtors.  The email went on to further state that “the Debtors are 

prepared to allow [Oldcastle Glass] to move forward in the process if [Oldcastle Glass] submit[s] 

the following:  (i) a letter from the CEO or CFO of Oldcastle, Inc. indicating that the Oldcastle 

Glass has received the requisite internal corporate approvals to execute, by January 8, 2010, a 

binding purchase agreement substantially in the same form as the asset purchase agreement 

entered into by the stalking horse bidder (the “Purchase Agreement”) and consummate the 

transaction on the timeline, at the required purchase price, and on the other terms set forth in the 

Final Sale Notice; and (ii) the form of confidentiality agreement previously provided to Oldcastle 

Glass, without Oldcastle Glass’ proposed changes.  Mr. Dillahunt also advised (without any 

specifics) that Oldcastle Glass’ access to the electronic data room would be restricted (i.e., that 

Oldcastle Glass will not have the same access to the data room as other Potential Bidders).  See 

Bhattacharya Declaration at ¶ 13.  Attached as Exhibit F to the Bhattacharya Declaration is a 

copy of the January 5, 2010 email from Mr. Dillahunt. 

13. The additional hurdles placed by the Debtors either (i) are not required by the 

Bidding Procedures (demand for preapproval from the board of the parent of Oldcastle Glass of a 

yet to be submitted bid), (ii) were provided by Oldcastle Glass in the previously submitted 

Participation Materials and are simply being used to deter Oldcastle Glass from participating in 

the bidding process (as required by the Bidding Procedures, Oldcastle Glass agreed to be bound 

by the Bidding Procedures) or (iii) evidence the fact that the Debtors have no desire to ever allow 

Oldcastle Glass a fair opportunity to participate in the bidding process (statement from Mr. 

Dillahunt admitting that even if Oldcastle Glass were to meet the unauthorized additional bid 

requirements, its access to diligence information would be restricted) 

III. 

ARGUMENT 

A. Oldcastle Glass Should Be Allowed To Participate In The Bid Process As It Can 
Bring Substantial Value to the Debtors’ Estates and Its Creditors 
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14. Oldcastle Glass substantially complied with the Court’s Order and, therefore, 

should not be required to do anything further, as requested by Mr. Dillahunt’s January 5 email.  

The citation in Mr. Dillahunt’s January 5 email to the two minutes the Participation Material was 

late (it was delivered at 5:02 on January 4) as partial grounds for declaring Oldcastle Glass out of 

compliance with the Bid Procedures reveals just how frivolous the response and objections are.  

Further, as discussed above, the changes to the form of confidentiality agreement were necessary 

and do not in any way harm the Debtors’ estates.  Certainly, the minor suggested change to the 

confidentiality agreement should not be the basis to implement unauthorized hurdles and erect a 

roadblock to Oldcastle Glass participating in the bid process.  Finally, there is no justification 

behind the Debtors’ limiting or restricting only Oldcastle Glass’ access to the electronic data 

room; it is simply unreasonable. 

15. Given the above, the only reasonable conclusion that can be reached is that the 

Debtors, at best, are engaging in unfair and improper discriminatory acts against Oldcastle Glass 

because of its position in the market and, at worst, attempting to skew the Debtors’ asset sale 

toward the stalking horse bidder.  Oldcastle Glass is positioned to potentially bring substantial 

value to the estate through its bid for the subject assets, and as such should be given every 

opportunity to participate in the process, not be deterred from doing so. 

B. The Debtors, As Fiduciaries, Must Not Deter Or Interfere With Oldcastle Glass’ 
Ability To Participate In The Sale Process 

16. As this Court understands, the debtor is considered a fiduciary, with duties to the 

court, the estate, creditors and other constituencies.  Commodity Futures Trading Com. v. 

Weintraub, 471 U.S. 343 (1985); Wolf v. Weinstein, 372 U.S. 633 (1963) (["W]illingness to leave 

the debtor-in-possession is premised upon an assurance that the officers and managing 

employees can de depended upon to carry out the fiduciary responsibilities of a trustee.")  Here, 

instead of ensuring that they secure the highest value for the subject assets, the Debtors’ officers 

and managing employees appear to be attempting to reduce or eliminate competition for the 

stalking horse bidder and “chill any bidding” from Oldcastle Glass.  But it is in all parties’ best 
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interest to obtain the highest value for the subject assets (particularly a seller in bankruptcy with 

creditor claims to satisfy).  It is clearly improper to give any buyer (stalking horse or otherwise) 

protection from the participation of competing bidders, thereby providing the stalking horse 

bidder an inside track to the assets being sold. 

C. Deterring Oldcastle Glass From Bidding Undermines The Sanctity And Fairness Of 
The Bankruptcy Process 

17. From the perspective of Oldcastle Glass, the bidding and sale transaction, 

including the additional bidding requirements imposed on Oldcastle Glass, has been structured 

and conducted in an apparent effort to deter competitive bidding which has the effect of 

undermining the sanctity of the bankruptcy process.  Courts will not condone bad faith conduct 

in connection with the sale of estate assets that prevents a bankruptcy estate from realizing the 

full value of the assets.  As stated in In re Bidermann Indus. U.S.A., Inc., 203 B.R. 547, 549 

(Bankr. S.D.N.Y. 1997), “the conduct of bankruptcy proceedings not only should be right but 

must seem right.” (Citing Knapp v. Seligson (In re Ira Haupt & Co.), 361 F.2d 164, 168 (2d Cir. 

1966)).  As only one example, in the instant case, although the Debtors stated in Sale Motion that 

Piper Jaffrey & Co. “engaged in an exhaustive marketing process prior to the filing of [the 

Debtors’] Chapter 11 cases to locate . . . potential purchasers for the Debtors’ assets” and “[i]n 

total, 149 potential buyers were contacted,” Oldcastle Glass, a rather obvious candidate given its 

position as a significant participant in the same market segments where the Debtors are doing 

business, first became aware of the Debtors’ assets sale the date the Debtors filed their 

bankruptcy petitions.  The fact that a company that quite obviously has a significant ability to 

bring real value to the table as a strategic purchaser is being singled out for differential treatment 

and additional bid obligations indicates that the process is flawed.  Failing to notify Oldcastle 

Glass of the potential asset sale pre-petition, and holding it to a different standard of participation 

post-petition, does not seem and is not right. 
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IV. 

CONCLUSION 

For the reasons set forth above, Oldcastle Glass requests that the Court enter an order (i) 

authorizing Oldcastle Glass to participate in the bidding process and (ii) extending the current 

due diligence and bid deadline of January 8, 2010 as set forth in the Order by two (2) business 

days, at minimum, for the delay imposed by the Debtors' refusal to allow Oldcastle Glass to 

participate in the bidding process.   

Dated:  January 7, 2010 
 Respectfully submitted,  
 

I HEREBY CERTIFY that I am admitted to the Bar of the 
United States District Court for the Southern District of 
Florida and I am in compliance with the additional 
qualifications to practice in this court set forth in Local Rule 
2090-1(A). 
  
BILZIN SUMBERG BAENA PRICE & 
AXELROD LLP 
200 South Biscayne Boulevard, Suite 2500 
Miami, FL 33131 
Telephone: (305) 374-7580 
Facsimile: (305) 375-7593 
 
By: /s/  Scott L. Baena  
 Scott L. Baena 
 Fla. Bar No. 186445 
 sbaena@bilzin.com      
 Jeffrey I. Snyder 
 Fla. Bar No. 21281 
            jsnyder@bilzin.com 
 
 and 
 
GIBSON, DUNN & CRUTCHER LLP 
333 South Grand Avenue 
Los Angeles, CA  90071 
Telephone:  (213) 229-7000 
Facsimile:  (213) 229-7520 
 
Steven E. Sletten 
SSletten@gibsondunn.com  
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Oscar Garza 
OGarza@gibsondunn.com 
Solmaz Kraus 
Skraus@gibsondunn.com 

Attorneys for Oldcastle Glass, Inc. 
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