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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

Oldcastle BuildingEnvelope, Inc., 

Plaintiff, 

v. 

Jon Todd Staley, 

Defendant. 

§
§
§
§
§
§
§
§
§
§

Civil No. 3:11-cv-02668-F 

PLAINTIFF/COUNTER-DEFENDANT’S OPPOSITION TO  
MOTION TO ABATE COUNTERCLAIMS PENDING DISCOVERY 

Oldcastle BuildingEnvelope, Inc. respectfully submits its Response in Opposition to 

Defendant/Counterclaimant’s Motion to Abate Counterclaims Pending Discovery. Defendant’s 

Motion provides no authority or justification for “abating” his defective counterclaims. In fact, 

Defendant failed entirely to respond to Oldcastle’s Motion to Dismiss, which now stands 

unopposed, fully briefed, and ready for the Court’s disposition.   

I.  Introduction 

In his Answer, Mr. Staley, asserted two counterclaims: (1) defamation and 

disparagement, for which he seeks one million dollars in damages, and (2) violation of 18 U.S.C. 

§ 2510 et seq., commonly known as the Wiretap Act. Oldcastle moved to dismiss these 

counterclaims on November 16, 2011. (Dkt. No. 17.) In its Motion to Dismiss, Oldcastle 

explained, citing 43 authorities over thirteen pages, that the Court should dismiss both 

counterclaims under Federal Rule of Civil Procedure 12(b)(6). First, both counterclaims allege 

insufficient facts to raise a right to relief above the speculative level. Second, Mr. Staley’s 
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“defamation and disparagement” claim is not actionable under the doctrine of absolute judicial-

proceedings privilege, and it should be dismissed for that additional reason.1 

Mr. Staley was required to file any response to the Motion to Dismiss by December 7, 

2011. He filed no response, nor sought leave to extend the deadline. Instead, he filed a “Motion 

to Abate Counterclaims Pending Discovery.” In this procedurally questionable Motion, Mr. 

Staley, citing zero authorities, asks the Court to “abate” his counterclaims and to order the 

deposition of three Oldcastle employees—including its CEO—within thirty days. Not only has 

Mr. Staley failed to cite any authority (or even a procedural mechanism) supporting his request, 

he has failed to explain why any amount of discovery would have any impact on his 

counterclaims. Indeed, it is hard to imagine a clearer concession that his counterclaims are 

legally insufficient and should be dismissed.  

II.  The Meet-and-Confer Process  

In what is becoming an unfortunate theme, Oldcastle again finds it necessary to correct 

Defendant’s mischaracterization of the parties’ meet-and-confer discussions. On November 22, 

2011, Defendant’s counsel, Mr. Bell, wrote a letter proposing four dates to take the deposition of 

Ms. Mollie Hines.2  (See App., p. 4.) Oldcastle responded that it did not see a reason to take Ms. 

Hines’s deposition before general discovery had begun, especially given Oldcastle’s pending 

Motion to Dismiss. But, given that Mr. Bell had not done so in his letter, Oldcastle requested that 

he explain why an early deposition was needed so that it could better evaluate his proposal. 

(App., p. 5.) 

                                                 
 1 Mr. Staley has alleged no facts—in either his counterclaims or in his most recent motion to “abate”—to support 

an inference that the judicial-proceedings privilege does not apply. 
 
 2 Ms. Hines submitted a Declaration in Support of Oldcastle’s Original Complaint. 
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Mr. Bell’s only response was to cite the “Goose-Gander Rule,” arguing that Ms. Hines’s 

deposition should be taken early because “your entire lawsuit is based upon Ms. Hines’ 

affidavit” and that Oldcastle had “taken the position that discovery should be expedited.” (App., 

p. 7.) Oldcastle responded that it had sought targeted, early discovery based on demonstrated 

need. (App., p. 8.) Oldcastle again invited Mr. Bell to articulate a reason why an early deposition 

is needed. It further proffered a compromise solution, offering to provide Ms. Hines for 

deposition if Mr. Bell would agree to a forensic review of Mr. Staley’s computer devices. 

Oldcastle explained that, in light of Mr. Staley’s deposition, in which he admitted that at least 

one Oldcastle document remained on his computer, such a forensic review could greatly narrow 

the issues going forward. Mr. Bell refused and stated his belief that Ms. Hines’s deposition 

would be necessary before the Court would allow a forensic review of Mr. Staley’s computing 

devices. (App., p. 11.)   

Never in this correspondence did Mr. Bell explain why Ms. Hines’s deposition should be 

taken early. He certainly never explained why he needs to take the early deposition of other 

Oldcastle employees, including its CEO. Oldcastle remains willing to compromise with Mr. Bell 

and to agree to reasonable discovery scheduling aimed at moving this dispute to an expeditious 

resolution. But the timing or scope of discovery has no bearing whatsoever on the viability of 

Mr. Staley’s counterclaims as a matter of law. Having offered no substantive response to 

Oldcastle’s motion to dismiss—much less a principled defense of his claims—Mr. Staley’s 

counterclaims should be dismissed.         

 

Case 3:11-cv-02668-F   Document 26    Filed 12/13/11    Page 3 of 8   PageID 305



 

Plaintiff’s Opposition to Motion to Abate Counterclaims Pending Discovery - Page 4 

III.  Arguments and Authorities 

A. Defendant’s Counterclaims Should Be Dismissed 

Mr. Staley’s unorthodox motion, in lieu of an actual response to Oldcastle’s Motion to 

Dismiss, serves only to highlight why his counterclaims should be dismissed. He does not even 

attempt to rebut the ample authority that his counterclaims are deficient as a matter of law, and 

he cites absolutely no authority or precedent for the request to “abate” his counterclaims pending 

discovery. In fact, he fails even to explain how the requested depositions have any bearing 

whatsoever on the legal sufficiency of his counterclaims.   

The whole point of the pleading standard is to prevent a claimant from asserting “a 

largely groundless claim” in order to “take up the time of a number of other people, with the 

right to do so representing an in terrorem increment of the settlement value.” Bell Atlantic Corp. 

v. Twombly, 550 U.S. 544, 558 (2007) (quotations omitted). Indeed, it is no answer to a motion 

to dismiss that discovery is needed:  “[B]efore proceeding to discovery, a complaint must allege 

facts suggestive of illegal conduct.” Id. at 563 n.8. “Rule 8 . . . does not unlock the doors of 

discovery for a plaintiff armed with nothing more than conclusions.” Ashcroft v. Iqbal, 556 U.S. 

662, 129 S. Ct. 1937, 1950 (2009). As these and innumerable similar authorities make clear, a 

potential claimant has no inalienable right to conduct discovery in the hopes of finding a viable 

claim—rather, he must first meet the threshold burden of pleading a viable theory of recovery 

before he may subject a responding party to the costs and burdens of discovery. See e.g., Bryson 

v. Gonzales, 534 F.3d 1282, 1287 (10th Cir. 2008) (noting that one purpose of the pleading 

requirement is to avoid embarking on costly discovery where the claim is “largely groundless”) 

Midgal v. Rowe Price-Fleming Int’l, Inc., 248 F.3d 321, 326 (4th Cir. 2001) (noting that 

although pleading requirements are liberal, claimants should provide more “than the bald 

statement . . . [they have] a valid claim of some type. . . . Conclusory allegations in a complaint, 

Case 3:11-cv-02668-F   Document 26    Filed 12/13/11    Page 4 of 8   PageID 306



 

Plaintiff’s Opposition to Motion to Abate Counterclaims Pending Discovery - Page 5 

if they stand alone, are a danger sign that the [complainant] is engaged in a fishing 

expedition. . . .”) (citing and quoting 5A Charles A. Wright & Arthur R. Miller, Federal Practice 

and Procedure § 1357 (2d ed. 1990) and DM Research v. College of Am. Pathologists, 170 F.3d 

53, 55 (1st Cir. 1999)); see also Mitchell v. Township of Pemberton, No. 09-810 (NLH)(AMD), 

slip op., 2010 WL 2540466, at *6 (D.N.J. June 17, 2010) (holding that the Rules do not allow a 

“fishing expedition through discovery in the hope that facts will be unearthed to support 

plaintiff’s speculation”); Salazar v. Lehman Bros. Bank, No. CV-10-99-PHX-DGC, slip op.,   

2010 WL 1996374, at *2 (D. Ariz. May 14, 2010) (noting that despite the plaintiff’s claim that 

he needed an opportunity to conduct discovery in order to file a “complete complaint,” Rule 8 

“‘does not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.’”) (quoting Iqbal, 129 S. Ct. at 1950); see generally Ditcharo v. United Parcel 

Serv., Inc., 376 F. App’x 432, 439 (5th Cir. 2010) (affirming district court’s dismissal of a claim 

for detrimental reliance where the claimant failed to allege facts showing an essential element of 

its claim). Yet Mr. Staley would turn this well settled standard on its head. 

For Mr. Staley’s Wiretap Act claim, he fails to even allege a conclusion, let alone any 

supporting facts. He merely states that he was informed of a breach of his e-mail account, and 

“should [his] investigation find that [Oldcastle] is responsible . . . , [Oldcastle] will have violated 

the provisions of [the Wiretap Act].” (Counterclaim ¶¶ 29-30) (emphasis added). For Mr. 

Staley’s “defamation and disparagement” claim, he simply alleges “on information and belief” 

that Oldcastle “tipped” a trade newspaper “of the existence of the lawsuit and contents therein.” 

(Counterclaim ¶ 6.) Even if this allegation were true (it is not), any such statements are 

absolutely privileged and cannot serve as the basis of a defamation claim as a matter of law. See, 

e.g., James v. Brown, 637 S.W.2d 914, 916 (Tex. 1982) (“Communications in the due course of a 
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judicial proceeding will not serve as the basis of a civil action for libel or slander, regardless of 

the negligence or malice with which they are made.”).   

Mr. Staley has pleaded no facts supporting a plausible claim for relief, and he is not 

“entitled to discovery” to remedy his defective claims, which should be dismissed. Wright v. City 

of Dallas, No. 3:09-CV-1923-B, slip op., 2010 WL 3290995, at *4 & n.4 (N.D. Tex. July 19, 

2010) (granting motion to dismiss despite claimant’s request for discovery). 

B. Oldcastle Does Not Oppose Reasonable Discovery Requests 

Oldcastle remains willing to agree to reasonable discovery requests, including the 

deposition of Ms. Hines or other Oldcastle employees with relevant information. Oldcastle 

certainly wants no delay by either party in providing full and fair discovery. Indeed, Oldcastle 

has thoroughly investigated the numerous claims made by Mr. Staley in his deposition, and—

given Mr. Staley’s refusal of its most recent proposal—will shortly move the Court for an 

independent forensic review of Mr. Staley’s computer devices based on those responses. That 

motion will explain that Mr. Staley has indicated that he still has at least one Oldcastle document 

on his personal computer, that Mr. Staley has not been entirely truthful regarding his practice of 

transmitting documents to his personal e-mail account, and that Oldcastle is justified in ensuring 

that its proprietary and confidential information is secure. 

Oldcastle cannot agree, however, to discovery requests intended only to fish for 

information irrelevant to any legitimate claim or to harass Oldcastle’s senior executives. Indeed, 

regarding the deposition of Oldcastle’s CEO, Mr. Staley has provided no explanation whatsoever 

as to why his proposed deposition is appropriate at all, let alone on an expedited basis. This 

Court should exercise its power under Rule 26(c) to protect Oldcastle’s employees from 

annoyance and undue burden, especially in light of Mr. Staley’s complete failure to articulate 

any legitimate reason for seeking the requested discovery. See, e.g., Salter v. Upjohn Co., 593 
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F.2d 649, 651 (5th Cir. 1979) (upholding district court’s requirement that a plaintiff first seek 

relevant information from other sources before deposing high-ranking executive). Oldcastle 

respectfully requests that Mr. Staley’s counterclaims be dismissed, and that his unsupported 

requests for early depositions be denied.        

DATE: December 13, 2011 
Respectfully submitted, 

By: /s/ Robert A. Vincent  
Karl G. Nelson, SBN 14900425 
Robert B. Krakow, SBN 11702000 
Robert A. Vincent, SBN 24056474 
Benjamin D. Williams, SBN 24072517 
GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Avenue 
Suite 1100 
Dallas, TX  75201-6912 
Telephone: 214.698.3100 
Facsimile:  214.571.2900 

Attorneys for Plaintiff Oldcastle 
BuildingEnvelope, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 13, 2011, the foregoing Plaintiff’s Opposition to 
Defendant’s Motion to Abate Counterclaims Pending Discovery was electronically filed with the 
clerk of court for the U.S. District Court, Northern District of Texas, using the electronic case 
filing system of the court. A true and correct copy was served on Defendant’s counsel in 
accordance with the Federal Rules of Civil Procedure. 
 

/s/ Robert A. Vincent  
Robert Vincent 
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