
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: §
§

VITRO ASSET CORP., et al., § Case No. 11-32600-hdh-11
§

Alleged Debtors. § (Jointly Administered)

§
In re: Vitro America, LLC § Case No. 11-32602-hdh-11
In re: Super Sky Products, Inc. § Case No. 11-32604-hdh-11
In re: Super Sky International, Inc. § Case No. 11-32605-hdh-11
In re: VVP Finance Corporation § Case No. 11-32611-hdh-11
In re: VVP Funding Corporation § Case No. 11-33161-hdh-11

§
Debtors. § (Jointly Administered Under

§ Case No. 11-32600-hdh-11)

ORDER ON DEBTORS’ MOTION FOR APPROVAL OF KEIP

Debtors filed their Motion for Order Approving and Authorizing the Implementation of 

the Key Employee Incentive Program Pursuant to Sections 105(a) and 363 of the Bankruptcy 

Code [Dkt. No. 475] (“Motion”).  Objections were filed to the Motion by Official Committee of 

Unsecured Creditors, Bank of America, N.A. and the Office of the United States Trustee.  The 

Court held a hearing on the Motion on June 13, 2011.

In their Motion, the Debtors seek approval of a Key Employee Incentive Program
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(“KEIP”) that provides bonus compensation to certain employees, including two top executives.

The KEIP consists of an incentive plan for two key officers of the Debtors and a sale 

bonus plan for these, as well as 15 essential non-executive level employees.  The Creditors’ 

Committee objects to the KEIP plan as a disguised retention plan that does not satisfy the 

requirements of 11 U.S.C. § 503(c)(1).  They also object to the sale bonus payments to the non-

executive level employees, because they are inappropriate under § 503(c)(3), because the 

Debtors have failed to provide adequate justification for these payments under the facts and 

circumstances of these cases, particularly given the limited amount of work remaining to close 

the sale of the Debtors’ assets.

As stated recently by the Bankruptcy Court for the Southern District of New York, 

“[a]ttempts to characterize what are essentially prohibited retention programs as ‘incentive’ 

programs in order to bypass the requirements of section 503(c)(1) are looked upon with disfavor, 

as the courts consider the circumstances under which particular proposals are made, along with 

the structure of the compensation packages, when determining whether the compensation 

programs are subject to section 503(c)(1).”  In re Borders Group, Inc., __B.R.__, 2011 WL 

1563633 *7 (Bankr. S.D.N.Y. April 27, 2011) (citing  In re Dana Corp., 351 B.R. 96, 102 (Bankr. 

S.D.N.Y. 2006).

While the Debtor makes a case for the KEIP as an incentive plan, it does not set out 

enhanced job duties and/or goals, but is based on the amount received at the auction that had 

already passed the minimum requirements of the plan, and seems to be largely based on retaining 

the two top executives through the sale process, thus the requirements of § 503(c)(1) must be 

addressed by the Debtors.  



Justification for the sale bonus plan also fails for the reasons stated in the Committees’ 

objection.  The Debtors have failed to demonstrate how these individual participants have 

enhanced the value of the Debtors’ assets to improve the sales price, or a justification for these 

additional payments for a sale that will soon close to a going concern that may employ these key 

individuals post-closing.  Especially in a case such as this, with very little currently available for 

unsecured creditors.

Thus, for the reasons stated in the Unsecured Creditors Committee’s objection, the 

Motion must be denied.  However, this court and the Unsecured Creditors Committee surely 

recognizes the efforts made by the employees and the results of the sale process.  Therefore,   

this ruling is without prejudice to the employees seeking a reasonable substantial contribution 

claim under section 503 (b) (3) to the extent that they meet the requirements of that section..

It is SO ORDERED.

### END OF ORDER ###
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