
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

Fort Lauderdale Division 
www.flsb.uscourts.gov 

 
In re:      

   
 Case No. 09-36232-BKC-JKO 

ARCH ALUMINUM 
& GLASS CO, INC., et al.1.     Chapter 11 
        (Jointly Administered) 
__________________________________/ 
 

DEBTORS’ RESPONSE AND OBJECTION TO EMERGENCY MOTION FOR AN 
ORDER AUTHORIZING OLDCASTLE GLASS, INC. TO PARTICIPATE IN THE BID 

PROCESS AND EXTENDING DUE DILIENCE AND BID DEADLINE 
 

Arch Aluminum & Glass Co., Inc. (“Arch Aluminum”) and four (4) of its subsidiaries 

and affiliates, as jointly administered debtors and debtors-in-possession in the above-captioned 

cases (collectively, the “Debtors” or the “Company”), by and through undersigned counsel, 

hereby file their Response and Objection to the Emergency Motion for an Order Authorizing 

Oldcastle Glass, Inc. to Participate in the Bid Process and Extending Due Diligence and Bid 

Deadline (the “Motion”) [C.P. # 183], and state as follows: 

INTRODUCTION AND BACKGROUND 

1. As this Court is well aware, the Debtors and their team of professionals have 

laboriously committed over four months of collective time and effort to rescue this Company 

from the precipice of liquidation.  Through long days and nights, on weekends and even through 

the holidays, these Debtors and their professionals have extensively and tirelessly worked to 

realize the Company’s maximum going-concern value for the benefit of creditors, and to save the 

jobs and livelihood of the Company’s 1,700 hard-working employees.   

2. As a result of these efforts, together with the equally remarkable and extensive 
                                                 
1    The jointly administered debtors are: Arch Aluminum & Glass Co., Inc; AAG Holdings, Inc.; Arch 
Aluminum and Glass International, Inc.; Arch Aluminum, L.C.; and AWP, LLC. 
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contributions of the Debtors’ creditors, business partners, and all of their professionals, the 

Company has seamlessly transitioned into the role of Chapter 11 Debtors-in-Possession.  They 

have thoroughly and extensively marketed a sale of substantially all the Company’s assets.  The 

Debtors have secured and retained the support of a stalking horse bidder whose purchase would 

infuse nearly $62,000,000 of value into their estates.   They have sought and obtained approval 

of this Court to expedite the sale process through bid procedures that protect the rights of all 

potential bidders and other parties-in-interest.  The Debtors and their largest secured creditors 

have even agreed to and obtained approval of a post-petition DIP loan to ensure that the Debtors 

operate seamlessly until a sale can be consummated. 

3. Now, as the Debtors approach the final stage of their reorganization, they are 

confronted with a thinly-veiled ploy by its largest competitor to de-rail the sale process.  As 

explained below, the Debtors have serious and reasonable concerns with the sincerity and good 

faith of Oldcastle Glass, Inc.’s (“Oldcastle’s”) interest in the sale process, and pray that this 

Court will not abide Oldcastle’s unfortunate attempt to harm its competitor.   

4. Notwithstanding the foregoing, and as explained herein, the Debtors are willing to 

allow Oldcastle to participate in the sale process, provided that Oldcastle complies with the terms 

of this Court’s Bid Procedures Order2 and the Debtors’ reasonable demands in connection 

therewith. 

OLDCASTLE LACKS STANDING 

5. However, at the outset, the Debtors object to Oldcastle’s standing to seek the 

relief requested in the Motion.  The law is clear that so-called “jilted bidders” do not have 

standing as parties-in-interest to contest a bankruptcy sale.  See In re O’Brien Environmental 

Energy, Inc., 181 F.3d 527, 530-31 (3d Cir. 1999) (prospective buyer of Chapter 11 debtor's 
                                                 
2 C.P. # 144. 
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assets lacked standing to appeal decision in which bankruptcy court refused to approve proffered 

contract between prospective buyer and debtor, given that (1) prospective buyer was not creditor 

of debtor's estate, (2) did not have binding contract with debtor, and (3) did not challenge either 

intrinsic fairness of process by which assets were sold or good faith of ultimate purchaser; 

bankruptcy court's decision did not diminish prospective buyer's property, increase its burdens, 

or impair its rights); In re Karpe, 84 B.R. 926, 929 (Bankr. M.D. Penn. 1988) (non-creditor 

whose only interest in Chapter 11 proceeding was desire to purchase property of estate was not 

“party in interest” such as would be entitled to contest proposed sale of property and to move for 

hearing on its own higher bid); Imperial Bowl of Miami v. Roemelmeyer, 368 F.3d 323, 324 (5th 

Cir. 1966) (holding that a would-be purchaser of estate assets is not a “person aggrieved” entitled 

to challenge an order approving the sale of estate assets). 

6. Based on the foregoing authorities, and otherwise, the Debtors assert that 

Oldcastle has no better standing to seek the relief requested in the Motion than a mere “jilted 

bidder” would have to contest the ultimate sale.  On this ground alone, the Court should deny the 

Motion. 

DEBTORS’ OBJECTION AND SUPPORTING ARGUMENT 

7. Without waiving its objection to Oldcastle’s standing to seek the relief requested 

in the Motion, and nnotwithstanding the numerous unfounded and inaccurate accusations 

contained in the Motion, the simple, undeniable fact is that Oldcastle has not complied with the 

terms and provisions of the Bid Procedures Order and to date appears unwilling to do so.   

8. Moreover, and notwithstanding such non-compliance, the Debtors, through Piper 

Jaffray & Co. (“PJC”), promptly responded to Oldcastle via email and raised certain legitimate 

issues and concerns with the Participation Materials submitted by Oldcastle, including the 
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lateness of the submission, the fact that Oldcastle made an unacceptable change to the 

confidentiality agreement and that the Debtors required evidence of Oldcastle’s internal 

corporate approvals to consummate this transaction on the time line contained in the Bid 

Procedures Order.  In that response, PJC made it clear that the Debtors were willing to waive the 

late submission of the Participation Materials and go forward with Oldcastle in the process.   

9. Unfortunately, Oldcastle elected to engage counsel to contest the Debtors’ 

requests as opposed to simply complying with the Bid Procedures Order and the reasonable 

requests from the Debtors.   

10. Turning to the matters raised in the Motion, several deserve response because 

they are simply unfounded and inaccurate.  First, Oldcastle has been afforded fair and impartial 

treatment in this process.  Oldcastle received the proposed bidding procedures on December 7, 

2009 and the Bid Procedures Order on December 23, 2009.  Motion at ¶ 6.  Notwithstanding 

such acknowledged receipt, Oldcastle elected to wait until the afternoon of January 4, 2010 to 

contact representatives of PJC concerning its desire to submit Participation Materials.  The 

Participation Materials were due by 5:00 pm on January 4, 2010 per the clear terms of the Bid 

Procedures Order.  Throughout the day on January 4, 2010, representatives of PJC corresponded 

with Oldcastle in an effort to assist them in completing the Participation Materials.  Moreover, 

until such time, Oldcastle expressed no interest in participating in the sale process, and in fact 

has conducted absolutely no due diligence in regard to such process that the Debtors are aware 

of.   

11. Second, the Motion references a “single, minor revision” to the confidentiality 

agreement made by Oldcastle and states that without such change the confidentiality agreement 

is “likely unenforceable” and that Oldcastle wishes to avoid the “unnecessary burden of 
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executing an unenforceable agreement.”  Motion at ¶ 8.  Notwithstanding Oldcastle’s view of the 

law or how the Debtors have handled the situation with other bidders, the fact is that Oldcastle’s 

proposed change is not “minor.”  In the Debtors’ view, the proposed change would clearly 

exempt Oldcastle from the non-solicitation provisions of the agreement in respect of the Debtors’ 

employees.  Such a change is patently and obviously unacceptable.  Of course, Oldcastle knows 

that it is one of the Debtors’ main competitors across the country.  It would be foolish and 

reckless for the Debtors to allow Oldcastle to be able to solicit the Debtors’ employees.   

12. Therefore, given these facts, Oldcastle’s arguments about the unenforceability of 

the provision are frankly irrelevant to the issue and do not remotely justify the proposed change.  

Rather, it is reasonable to infer that Oldcastle’s proposed change is intentionally designed to 

allow it to solicit the Debtors’ employees without violating the agreement.  Moreover, 

Oldcastle’s apparent continued refusal to agree to this standard provision is just more evidence of 

the same improper intentions. 

13. Third, Oldcastle argues that one of the reasons for the Debtors declaring Oldcastle 

out of compliance with the Bid Procedures Order is that the Participation Materials were 

submitted late.  Motion at ¶ 12.  The simple fact is that they were late, notwithstanding that 

Oldcastle had the bidding procedures for almost one month and clearly knew of the deadlines 

contained therein.  Oldcastle also elected to wait until the very last moment to try to comply with 

the Bid Procedures Order.  It is unfair to the other interested bidders to allow Oldcastle to ignore 

and not comply with the specific terms of the Bid Procedures Order.  Oldcastle complains about 

the process run by the Debtors and their professionals.  However, it is that very process that 

generated the Bid Procedures Order and that very process that demands compliance with such 

Order.  To do otherwise would turn the process on its head.  
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14. Oldcastle first sent an incomplete set of Participation Materials at 5:03 p.m., 

including because there was an unsigned “Financial Backing Letter” from Oldcastle’s CFO 

concerning Oldcastle’s access to unrestricted cash to complete the transaction and because the 

confidentiality agreement was unacceptably modified.  Moreover, Oldcastle did not serve the 

Participation Materials on the parties entitled to notice as specifically required by the Bid 

Procedures Order.    

15. Oldcastle then followed up with a second set of Participation Materials at 5:29 

p.m., which set was still incomplete as it did not have the signed letter from the CFO and was 

only served on certain of the parties entitled to notice.  The letter from Oldcastle’s CFO was not 

delivered until 6:12 p.m., and again not served on all of the parties entitled to notice.  

Notwithstanding all of such obvious deficiencies, the Debtors did not reject Oldcastle’s 

Participation Materials.  Rather, the Debtors made it clear that Oldcastle could continue in the 

process if they corrected the confidentiality agreement and provided evidence of internal 

corporate approvals to proceed with the transaction.  Any implication that the Debtors rejected 

Oldcastle’s bid because of the lateness of the submission is without merit. 

16. Fourth, Oldcastle challenges the Debtors’ compliance with its fiduciary duties in 

connection with the sale process.  Motion at ¶ 16.  Oldcastle’s suggestion that the Debtors are not 

complying with their fiduciary duties is unfounded and unsupported by any facts.  To the 

contrary, the Debtors fully understand their fiduciary duties and have fully complied with such 

duties.   

17. Fifth, contrary to Oldcastle’s assertion (Motion at ¶¶ 12-13), the Debtors have not 

imposed any additional bidding requirements on Oldcastle.  Rather, the Debtors have required 

the same confidentiality agreement from each bidder and have not agreed to the change that 
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Oldcastle has demanded for any other bidder.   

18. Sixth, Oldcastle argues that it has a serious interest in purchasing the assets of the 

Debtors.  Motion at ¶¶ 4-5.  Similarly, Oldcastle seemingly demands that it be given immediate 

unfettered access to the Debtors’ data room (Motion at ¶ 14), which contains numerous 

documents and information, certain of which are highly sensitive and confidential. 

Notwithstanding Oldcastle’s protestations to the contrary and for the reasons stated below, the 

Debtors have very serious concerns about Oldcastle’s bona fide interest in purchasing the 

Debtors’ assets.   

19. Notwithstanding such concerns, however, the Debtors made it clear that Oldcastle 

would receive access to the data room if and when it complied with the Bid Procedures Order 

and the Debtors’ reasonable requests in connection therewith, provided however that for the 

reasons stated below, Oldcastle would not be given unfettered access to the Debtors’ most 

sensitive and confidential information. 

20. As to Oldcastle’s bona fide interests, the Debtors have credible information that 

Oldcastle has engaged in a continuous effort since the filing of these Bankruptcy Cases to 

interfere with the Debtors’ vendors and customers by informing them, among other things, not to 

do business with the Debtors because the Debtors are “going out of business.”  Such conduct is 

clearly prohibited and actionable under applicable law. See In re Alert Holdings, Inc., 148 B.R. 

194, 198-99 (Bankr. S.D.N.Y. 1992) (granting preliminary injunction to stop a competitor from 

false and misleading advertising and communications with the debtor’s customers which 

“created the erroneous impression that Alert may be going out of business, is understaffed, is 

unable to properly monitor the majority of its accounts, had abandoned other accounts”).  Upon 

learning of Oldcastle’s improper conduct, on December 16, 2009, the Debtors immediately 
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issued Rule 2004 notices and document production requests to two of Oldcastle’s senior 

management for depositions to take place on December 30, 2009 [C.P. ## 113 ad 114].  That 

process is on-going and the Debtors reserve all of their rights and remedies against Oldcastle for 

any and all damage done and continuing to be done by the conduct described above. 

21. In addition to the above, each of which by itself provides clear support for the 

Debtors’ concerns over Oldcastle’s bona fides, Oldcastle now proposes to enter into an auction 

for the purchase of the Debtors’ assets for a total consideration of over $62 million at the last 

minute without performing any due diligence whatsoever.  Moreover, Oldcastle refuses to sign a 

standard confidentiality agreement, but instead insists on the right to solicit the Debtors’ 

employees.  Moreover, Oldcastle did not comply with the very basic terms of the Bid Procedures 

Order in respect of the submission of the Participation Materials, which clearly evidences a last 

minute decision to “get involved” in the process.  Still further, Oldcastle is the Debtors’ principal 

competitor in this industry.  Lastly, Oldcastle refuses to provide basic evidence of its 

commitment to actually consummate the purchase of the Debtors’ assets in accordance with the 

Bid Procedures Order.   

22. The totality of the above facts and circumstances, in the Debtors’ view, is clear 

evidence that Oldcastle’s bona fides should be questioned.   In fact, it is painfully obvious from 

such facts and circumstances that Oldcastle’s true motivation is to access the Debtors’ strictly 

confidential business information for nothing other than anti-competitive reasons and/or to delay 

and attempt to de-rail the proposed sale of the Debtors’ assets as a going concern.  As a result, 

the Debtor is more than justified in its decision to limit Oldcastle’s access to the data room 

(assuming it is otherwise willing to comply with the Bid Procedures Order) so that Oldcastle 

does not have access to the Debtors’ most sensitive confidential information.  See In re Summit 
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Corporation, 891 F.2d 1, 5-6 (1st Cir. 1989) (finding that order limiting competitive bidder’s 

ability to investigate corporation’s affairs by denying it access to customer lists, cost data, and 

price information, was not overbroad where bidder was corporation’s primary competitor).   The 

Debtors are presently compiling the list of specific information that they believe Oldcastle 

cannot and should not have access to.  In sum, the Debtors do not believe that it appropriate to 

allow Oldcastle unfettered access to sensitive and confidential information available on its data-

site, including (without limitation): branch- or customer-level financial specifics, employee lists 

and information, pricing and cost information with respect to materials acquisitions, and vendor 

purchase histories.3  However, in light of the extensive materials that the Debtors are in fact 

willing to provide to Oldcastle, subject to its willingness to comply with the Bid Procedures 

Order, it is apparent that Oldcastle’s bombastic posturing on this issue is without merit. 

CONCLUSION 

23. Notwithstanding the Debtors’ serious concerns with Oldcastle’s good faith 

interest in purchasing the Debtors’ assets, and assuming that Oldcastle is willing to comply with 

the Bid Procedures Order (without waiving any objections as to Oldcastle’s standing), the 

Debtors are willing to allow Oldcastle to participate in the sale process in a manner that will not 

put the Debtors or the ultimate purchaser of its assets at a competitive disadvantage.   

[Signature on next page] 

 

 

 

 

                                                 
3 The Debtors also seek protection from this Court under Section 107(b) of the Bankruptcy Code in order to protect 
their trade secrets and confidential commercial information.  
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Respectfully submitted this 7th day of January 2010, 

I HEREBY CERTIFY that I am admitted to the Bar of the United States 
District Court for the Southern District of Florida and I am in compliance with 
the additional qualifications to practice in this Court set forth in Local Rule 
2090-1(A). 
 

      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Attorneys for Debtors 
      4400 Bank of America Tower 
      100 Southeast Second Street 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Paul J. Battista   
       Paul J. Battista, Esq. 

Florida Bar No. 884162 
pbattista@gjb-law.com 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 
CM/ECF upon all parties listed below this 7th day of January 2010. 

 
       By:         /s/ Paul J. Battista    

        Paul J. Battista, Esq. 
 

SERVICE PARTIES: 
 
Scott L Baena on behalf of Interested Party Oldcastle Glass, Inc. 
sbaena@bilzin.com, lflores@bilzin.com;eservice@bilzin.com;nkurtz@bilzin.com 
 
Paul J. Battista on behalf of Debtor AAG Holdings, Inc. 
pbattista@gjb-law.com, gjbecf@gjb-law.com 
 
John D Emmanuel on behalf of Creditor Churchill Financial Cayman, Ltd. 
emmanuel@fowlerwhite.com, sstorno@fowlerwhite.com 
 
Michael I Goldberg on behalf of Creditor Sun Capital 
michael.goldberg@akerman.com, charlene.cerda@akerman.com 
 
Heather L Harmon on behalf of Debtor Arch Aluminum & Glass Co., Inc. 
HHarmon@gjb-law.com, gjbecf@gjb-law.com 
 
Hollie N Hawn on behalf of Creditor Broward County Revenue Collection Div. 
hhawn@broward.org 
 
Jeffrey T. Kucera on behalf of Creditor Wachovia Bank, N.A. 
jeffrey.kucera@klgates.com, maxine.lewis@klgates.com;;miamidocketing@klgates.com 
 
Peter H Levitt on behalf of Creditor PNC Bank, National Association 
plevitt@shutts-law.com 
 
Thomas M. Messana on behalf of Creditor Hydro Aluminum North America, Inc. 
tmessana@mws-law.com, emair@mws-law.com;sunderwood@mws-law.com;dstern@mws-
law.com;mhoffman@mws-law.com;jcloyd@mws-law.com;lcoffy@mws-
law.com;thurley@mws-law.com 
 
Miami-Dade County Tax Collector 
mdtcbkc@miamidade.gov 
 
Office of the US Trustee 
USTPRegion21.MM.ECF@usdoj.gov 
 
Paul L. Orshan on behalf of Creditor Solutia, Inc. 
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plorshan@orshanpa.com, mzucker@orshanpa.com 
 
Kristopher E Pearson on behalf of Creditor The William L Bonnell Company 
kpearson@stearnsweaver.com, 
mmasvidal@swmwas.com;cperez@stearnsweaver.com;rross@stearnsweaver.com 
 
Chad P Pugatch on behalf of Creditor PPG Industries, Inc. 
cpugatch.ecf@rprslaw.com 
 
Craig V Rasile on behalf of Creditor Committee Committee of Creditors 
crasile@hunton.com, 
mtucker@hunton.com,mmannering@hunton.com,keckhardt@hunton.com,adeboer@hunton.com 
 
Patricia A Redmond on behalf of Creditor The William L Bonnell Company 
predmond@stearnsweaver.com, jmartinez@swmwas.com;rross@swmwas.com 
 
Ariel Rodriguez on behalf of U.S. Trustee Office of the US Trustee 
ariel.rodriguez@usdoj.gov 
 
Mark S Roher on behalf of Creditor Guardian Industries Corp. 
mroher@adorno.com, mcalderon@adorno.com;mroher.ecf@rprslaw.com 
 
Michael L Schuster on behalf of Debtor AAG Holdings, Inc. 
mschuster@gjb-law.com, gjbecf@gjb-law.com;mpacheco@gjb-law.com 
 
Gregory L Scott on behalf of Creditor Benada Aluminum of Florida, Inc., 
gscott@nasonyeager.com 
 
Paul Steven Singerman on behalf of Interested Party CS Properties & Associates 
singerman@bergersingerman.com, efile@bergersingerman.com 
 
Diane Noller Wells on behalf of Creditor American Electric Power 
dwells@devinegoodman.com, efiling@devinegoodman.com 
 
Erica S Zaron on behalf of Creditor Miami-Dade County Tax Collector 
cao.bkc@miamidade.gov 
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